
Material Contravention Statement of the 
Dun Laoghaire Rathdown County Development 

Plan 2022-2028 and the 
Kiltiernan Glenamuck Local Area Plan 2013-2018 

(as extended to Sept. 2023) 
 
 

In respect of 
 

Proposed Strategic Housing Development 
 
 

at 
 

Carrickmines Great, Glenamuck Road South, Dublin 18 
 
 

Prepared for 
 

Grafton Issuer DAC 
 
 

Prepared by 
 

John Spain Associates 
 
 

August 2022 
 

 
 

39 Fitzwilliam Place, Dublin 2 
Telephone: (01) 662 5803 

E-mail info@johnspainassociates.com 
www.jsaplanning.ie 

mailto:info@johnspainassociates.com
http://www.jsaplanning.ie/


 
Material Contravention Statement                                                   Carrickmines Great SHD 

John Spain Associates   Planning & Development Consultants 
2 

TABLE OF CONTENTS 
 

1.0 INTRODUCTION .......................................................................................................... 3 

2.0 LEGISLATIVE CONTEXT FOR MATERIAL CONTRAVENTION ................................. 5 

3.0 CURRENT LOCAL PLANNNG POLICY CONTEXT AND POTENTIAL MATERIAL 
CONTRAVENTIONS ................................................................................................... 6 

4.0 JUSTIFICATION FOR MATERIAL CONTRAVENTION IN CONTEXT OF SECTION 
37(2)(B) CRITERIA .................................................................................................... 21 

5.0 CONCLUSION ........................................................................................................... 48 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

DOCUMENT CONTROL SHEET 
 

 

 

Client:  Grafton Issuer DAC 

Project Title: Carrickmines Great, Glenamuck Road South, Dublin 18 

JSA Ref: 21091 

Document 
Title: 

Material Contravention Statement 

Rev. Status Author(s) Reviewed By Approved By Issue Date 

Final Final YMM PT PT 04.08.2022 



 
Material Contravention Statement                                                   Carrickmines Great SHD 

John Spain Associates   Planning & Development Consultants 
3 

1.0 INTRODUCTION 
 
1.1 On behalf of the applicant, Grafton Issuer DAC, we hereby submit this Material 

Contravention Statement in support of a Strategic Housing Development (SHD) 
application at Carrickmines Great, Glenamuck Road South, Dublin 18. 
 

1.2 The site is located within the townland of Carrickmines Great, Glenamuck Road South, 
Dublin 18. The lands are located to the south and west of Springfield Lane, to the east 
of Cairnbrook residential estate and north of Rockville Drive / Glenamuck Cottages. 

 
1.3 This statement provides a justification for a material contravention of the Dun Laoghaire 

Rathdown County Development Plan 2022-2028 (hereinafter ‘Development Plan’) and 
the Kiltiernan Glenamuck Local Area Plan 2013-2018 (as extended to Sept. 2023) 
(hereinafter ‘LAP’) should the Board be of the view that the proposed development 
contravenes (i) Section 12.3.3.1 of the Development Plan as it relates to unit mix, (ii) 
Objective PHP42 and Appendix 5- Building Height Strategy of the Development Plan, 
and Section 2.2.1 and Chapter 11 of the LAP as it relates to building height, (iii) Section 
10 of the LAP as it relates to phasing, (iv) Section 12.3.5.2 of the Development Plan as 
it relates to separation between blocks, (v) Section 12.4.5.3 and Table 12.5 of the 
Development Plan as it relates to Car Parking, (vi) Section 12.8 of the Development 
Plan as it relates to Public Open Space, (vii) Section 12.3.5.3 of the Development Plan 
as it relates to External Storage, and (viii) map based objectives ‘to protect and preserve 
Trees and Woodlands’.. 

 
1.4 The Planning Report and Statement of Consistency provides an assessment of the 

proposed development against the relevant national, regional and local planning 
documents. The various application documentation sets out how the principles set out 
in the LAP have been considered, however, the primary Plan which the application has 
been assessed against and which the application should be considered under is the 
Dun Laoghaire Rathdown County Development Plan 2022-2028, as the LAP, as 
extended, is not relied upon for the purposes of justifying the project.  

 
Proposed Development 

 
1.5 In summary, the proposal is for a Strategic Housing Development of 167 no. residential 

units, a childcare facility, associated internal roads, pedestrian and cycle paths, open 
space, and all associated site and infrastructural works. The residential component of 
the development comprises 98 no. apartments and 69 no. houses, as follows:  
 

• 30 no. 1-bed apartments;  

• 47 no. 2-bed apartments;  

• 21 no. 3-bed apartments; 

• 43 no. 4-bed (Type A, A1 and D) houses; 

• 26 no. 3-bed (Type B, C and E) houses; 
  

1.6 The 98 no. apartments are proposed to be provided within 3 no. apartment buildings of 
5 no. storeys in height, each over basement level, with adjacent surface car parking. 
The houses consist of 2 and 3 storey terraced, semi-detached and detached dwellings.  
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Potential Material Contraventions 
 

1.7 Having regard to the provisions of the Dun Laoghaire Rathdown County Development 
Plan 2022-2028 (hereinafter ‘Development Plan’) and the Kiltiernan Glenamuck Local 
Area Plan 2013-2018 (as extended to Sept. 2023) (hereinafter ‘LAP’), it is respectfully 
requested that the Board have regard to the justification provided in Section 4 of this 
Report, in the event that the Board is of the view that the proposed development 
constitutes a material contravention of the following objectives of the Development Plan 
and LAP: 
 

• Section 12.3.3.1 of the Development Plan as it relates to unit mix; 

• Objective PHP42 and Appendix 5 – Building Height Strategy of the 
Development Plan (including Policy Objective BHS2) and Section 2.2.1 and 
Chapter 11 of the LAP as it relates to building height; 

• Section 10 of the LAP as it relates to phasing; 

• Section 12.3.5.2 of the Development Plan as it relates to separation between 
blocks; 

• Section 12.4.5.3 and Table 12.5 of the Development Plan as it relates to car 
parking; 

• Section 12.8 of the Development Plan as it relates to Public Open Space; 

• Section 12.3.5.3 of the Development Plan as it relates to External Storage; 

• Map based objectives to ‘protect and preserve trees and woodlands’. 
 
1.8 For the reasons set out in a later section of this Statement, the Board is empowered to, 

and should, decide to grant permission for the proposed development under Section 
9(6) of the Act and subject to the provisions of Section 37(2)(b) of the Planning and 
Development Act 2000, as amended.  
 

1.9 As noted herein, and in the Planning Report and Statement of Consistency, in some 
instances the Board may consider that a material contravention does not arise and that 
the provisions of Section 9(3) of the Act applies. For example, in relation to building 
heights, as set out in the Planning Report and Statement of Consistency, SPPR3 can 
be applied for the purpose of S. 9(3) of the 2016 Act and in accordance with that 
provision SPPR3 takes precedence over any conflicting provisions of the Development. 
It is respectfully submitted that the Board should expressly treat SPPR3 in the context 
of the legal provisions in s.9(3) of the 2016 Act, and a justification of same is set out in 
the Planning Report. However, should the Board also consider that there is a material 
contravention of the building heights in the Development Plan, it is respectfully 
submitted that the development meets the criteria in the 2018 Building Height Guidelines 
which the Board may have regard to pursuant to s.9(6) of the 2016 Act (and in turn s.28 
of the 2000 Act). 

 
1.10 The Planning Report and Statement of Consistency accompanying this application 

demonstrates compliance with all other relevant policies and objectives of the 
Development Plan and LAP. Significantly, the proposed SHD does not contravene either 
the Development Plan or the Local Area Plan in relation to the zoning of land, whether 
materially or at all, as residential use and childcare facility are permissible uses under 
the “A” zoning objective pertaining to the subject site. 

 
1.11 It is respectfully submitted that the proposed development is in accordance with the 

provisions of the National Planning Framework 2018, the EMRA RSES 2019, the Urban 
Development and Building Heights Guidelines for Planning Authorities, 2018 
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(hereinafter ‘Building Height Guidelines’) and the Sustainable Urban Housing: Design 
Standards for New Apartments, 2020 (hereinafter ‘Apartment Guidelines’). It is therefore 
respectfully submitted that there is sufficient justification for An Bord Pleanála to grant 
permission for the proposed development in the event that it is determined that aspects 
of the proposed development materially contravene the Development Plan and the LAP. 

 
2.0 LEGISLATIVE CONTEXT FOR MATERIAL CONTRAVENTION 
 
2.1 The Planning and Development (Housing) and Residential Tenancies Act, 2016 (the 

"2016 Act”), as amended, states the way in which An Bord Pleanála may grant 
permission for a development which materially contravenes policies and objectives of a 
Development Plan or Local Area Plan, other than in relation to the zoning of land, is as 
follows: 
 
“(6)(a) Subject to paragraph (b), the Board may decide to grant a permission for a 

proposed strategic housing development in respect of an application under 
Section 4 even where the proposed development, or part of it, contravenes 
materially the development plan or local area plan relating to the area 
concerned. 

 
 (b) The Board shall not grant permission under paragraph (a) where the proposed 

development, or part of it, contravenes materially the development plan or local 
area plan relating to the area concerned, in relation to the zoning of land. 
 

(c)  Where the proposed strategic housing development would materially contravene 
the development plan or local area plan, as the case may be, other than in 
relation to the zoning of the land, then the Board may only grant permission in 
accordance with paragraph (a) where it considers that, if Section 37(2)(b) of the 
Act of 2000 were to apply, it would grant permission for the proposed 
development.” 

 
2.2 In circumstances where, (i) the Board has the power to decide to grant permission for a 

proposed SHD where the proposed development contravenes the development plan or 
local area plan; and (ii) the SHD does not contravene the development plan or local area 
plan in relation to the zoning of land; then (iii) the provisions of 37(2)(b) of the Planning 
and Development Act 2000, as amended (“the 2000 Act”), are relevant to the Board’s 
consideration of this planning application. In this respect, subsection 37(2) of the states 
the following: 
 
“(2)(a)  Subject to paragraph (b), the Board may in determining an appeal under this 

section decide to grant a permission even if the proposed development 
contravenes materially the development plan relating to the area of the planning 
authority to whose decision the appeal relates. 

 
(b) Where a planning authority has decided to refuse permission on the grounds 

that a proposed development materially contravenes the development plan, the 
Board may only grant permission in accordance with paragraph (a) where it 
considers that- 
 
(i) the proposed development is of strategic or national importance, 
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(ii) there are conflicting objectives in the development plan or the objectives are 
not clearly stated, insofar as the proposed development is concerned, or 
 

(iii) permission for the proposed development should be granted having regard 
to regional spatial and economic strategy for the area, guidelines under 
section 28, policy directives under section 29, the statutory obligations of 
any local authority in the area, and any relevant policy of the Government, 
the Minister or any Minister of the Government, or 
 

(iv) permission for the proposed development should be granted having regard 
to the pattern of development, and permissions granted, in the area since 
the making of the development plan’. (Emphasis added where criteria of 
relevance to this Material Contravention Statement) 

 
2.3 A response to the relevant criteria above is provided in Section 4 of this report, and 

demonstrates that one or more of the criteria in section 37(2)(b) are satisfied in respect 
of the proposed SHD development, thereby enabling the Board to decide to grant 
permission, notwithstanding the potential material contraventions of (i) Section 12.3.3.1 
of the Development Plan as it relates to unit mix, (ii) Objective PHP42 and Appendix 5 
– Building Height Strategy of the Development Plan, and Section 2.2.1 and Chapter 11 
of the LAP as it relates to building height, (iii) Section 10 of the LAP as it relates to 
phasing, (iv) Section 12.3.5.2 of the Development Plan as it relates to separation 
between blocks, (v) Section 12.4.5.3 and Table 12.5 of the Development Plan as it 
relates to Car Parking, (vi) Section 12.8 of the Development Plan as it relates to Public 
Open Space, (vii) Section 12.3.5.3 of the Development Plan as it relates to External 
Storage, and (viii) map based objectives ‘to protect and preserve Trees and Woodlands’. 

 
3.0 CURRENT LOCAL PLANNNG POLICY CONTEXT AND POTENTIAL MATERIAL 

CONTRAVENTIONS 
 
3.1 The current local planning policy context in respect to the potential material 

contraventions is summarised below, with an explanation for the inclusion of this 
Material Contravention Statement with the subject application. 
 

3.2 The potential material contraventions of the Dun Laoghaire Rathdown County 
Development Plan 2022-2028 and the Kiltiernan Glenamuck Local Area Plan 2013-2018 
(as extended to Sept. 2023) are addressed in turn below.  
 
Section 12.3.3.1 of the Development Plan – Unit Mix 

 
3.3 Section 12.3.3.1 of the Development Plan sets out quantitative standards for residential 

size and mix. Table 12.1 sets out the mix requirements for apartment developments. 
For schemes in New Residential Community areas as defined in Development Plan 
Figure 2.9 Core Strategy Map, the requirements for Apartment Developments are as 
follows: 
 

• Maximum 60% studio, one and two bed units; 

• Maximum 30% of the overall development as a combination of one bed and 
studio; 

• Maximum 20% of the overall development as studios; 

• Minimum 40% 3+ bed units. 
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3.4 In addition, schemes of 50+ units, where a mixture of housing and apartments or a 
scheme comprising solely of houses is being provided on a site the housing offering 
must ensure a mixture that includes a proportion of housing units that are 3 beds or less. 
 

3.5 In new residential community areas, it is appropriate that schemes generally include 
houses in addition to apartment/duplexes. In deciding on the mix of house and 
apartments in these areas regard shall be had to the details of existing and permitted 
unit types within a 10-minute walk of the proposed development. The apartment 
element, if in excess of 50 units, shall comply with the requirements of Table 12.1 of the 
Development Plan as summarised above. 

 
3.6 Under this SHD application the proposed overall scheme mix is as follows: 
 

• 18% 1-bed units, 

• 28% 2-bed units, 

• 28% 3-bed units, 

• 26% 4 bed units. 
 

3.7 Under this SHD application the proposed apartment mix (i.e. without the proposed 
houses) is as follows: 

 

• 31% 1-bed units, 

• 48% 2-bed units, 

• 21% 3-bed units. 
 

3.8 It is recognised that the proposed mix would not be consistent with the Development 
Plan requirements as while the overall unit mix comprises 54% 3+ bedroom units, the 
provision of 21% 3+ bedroom apartments does not meet the criteria for a minimum of 
40% 3+ bedroom units for the apartment element as set out in Table 12.1 of the 
Development Plan. 
 

3.9 Similarly, while the overall unit mix comprises 18% 1 bedroom units, the provision of 
31% 1 bedroom apartments does not meet the criteria for a maximum of 30% 1 bedroom 
units for the apartment element as set out in Table 12.1 of the Development Plan.  

 
3.10 As set out in Section 4, the proposed unit mix is considered to be justified in the context 

of national planning guidelines supporting the provision of a mix of unit types in suitable 
locations and the Apartment Guidelines 2020, including Specific Planning Policy 
Requirement 1 (SPPR1) and provisions supporting the delivery of a greater percentage 
of 1 and 2 bed units in new developments having regard to reducing household sizes. 

 
Objective PHP42 and Appendix 5 – Building Height Strategy (including Policy 
Objective BHS2) of the Development Plan, and Section 2.2.1 and Chapter 11 of the 
LAP – Building Height 

 
3.11 The proposed development includes building heights ranging from 2 storey houses to 5 

storey apartment buildings. The LAP recommends heights of 2 to 4 storeys in this 
location and the Development Plan refers to the LAP as setting the height guidance for 
this area, or alternatively justifying greater heights under SPPR 3 and the specific criteria 
in the Building Height Strategy, which the Planning Report and Statement of 
Consistency addresses. However, we acknowledge that the Board may consider the 5 
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storey heights to contravene the Development Plan / LAP objectives as discussed 
below. 
 

3.12 Objective PHP42 of the Development Plan relates to building height and Appendix 5 of 
the Development Plan is a Building Heights Strategy for the County. Policy PHP42 is as 
follows: 

 
“It is a Policy Objective to: 
 

• Encourage high quality design of all new development.  
 

• Ensure new development complies with the Building Height Strategy for the 
County as set out in Appendix 5 (consistent with NPO 13 of the NPF).” 

 
3.13 Under Objective PHP42 new development is required to comply with the Building Height 

Strategy for the County set out in Appendix 5 of the Development Plan which sets out 
three building height policy objectives for the County. For the subject site the relevant 
objective is as follows: 
 
“Policy Objective BHS2 – Building height in areas covered by an approved Local Area 
Plan or Urban Framework Plan (UFP must form part of the County Plan).” 

 
3.14 Policy Objective BHS2 as set out in Section 4 of the Building Height Strategy is as 

follows: 
 
“Policy Objective BHS 2 – Building Height in areas covered by an approved Local Area 
Plan or Urban Framework Plan (UFP must form part of the County Plan). 

 
It is a policy objective to promote and support proposed heights as set out in any 
approved statutory Local Area Plans and as set out for certain areas in this County 
Development Plan (Sandyford Urban Framework Plan area, Dundrum Urban 
Framework Plan Area and Dun Laoghaire Urban Framework Plan area).  
 
Having regard to the Building Height Guidelines and more specifically in order to apply 
SPPR 3 there may be instances where an argument can be made for increased height 
and/or taller buildings in the areas mentioned above on the basis of placemaking. In 
those instances, any such proposals must be assessed in accordance with the 
performance based criteria set out in table 5.1 which is contained in section 5.  The onus 
will be on the applicant to demonstrate compliance with the criteria.  

 
Within the built up area of the County increased height can be defined as buildings taller 
than prevailing building height in the surrounding area. Taller buildings are defined as 
those that are significantly taller (more than 2 storeys taller) than the prevailing height 
for the area.” 
 

3.15 Section 4.2.4 of Appendix 5 refers to the height strategy for the Kiltiernan / Glenamuck 
area as set out in the LAP and states that: 
 
‘It is considered that Kiltiernan falls into what would be defined as a suburban/edge 
location in the Guidelines. Section 3.6 of the guidelines state that “an effective mix of 2, 
3 and 4 storey development which integrates well into existing and historical 
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neighbourhoods and 4 storeys or more can be accommodated alongside existing larger 
buildings, trees and parkland, river/sea frontage or along wider streets”.1 

 
And that  
 
“There is potential for increased height for buildings that front onto the proposed 
Kiltiernan Glenamuck District Distributor Road”. 

 
3.16 The Strategy goes on to state that in those instances, any such proposals would be 

subject to providing adequate amenity for future residents and would have to be 
assessed in accordance with any new performance criteria as set out in section 5 of this 
Building Height Strategy as per SPPR 3. Section 4 below provides a justification against 
SPPR 3, should the proposed heights of 5 storeys be considered to contravene the 
Development Plan. 
 

3.17 In respect to the LAP, Section 2.2.1 provides guidance on the building heights within the 
Glenamuck node, within which the application site is located, and states the following: 
 
“Heights permitted would generally range from 3-5 storeys, which would be comparable 
to and compatible with existing permitted heights in the area”. 
 

3.18 Chapter 4 of the LAP includes a Building Heights map, an extract of which is included 
below. As shown on the map extract, the subject site is identified in the LAP as ‘Land 
Parcel 31a’ and is within an area with proposed building heights of 2-4 storeys. 

 
3.19 Chapter 11 of the LAP, which sets out the planning guidelines for the development land 

parcels, confirms and expands on the building height limits for development parcel 31a, 
as follows: 
 
“31a – Max. 4 storeys, however, heights of buildings located in eastern portion of the 
site to be restricted because of the elevated nature of the site.” 

 

 
1 Dun Laoghaire Rathdown Development Plan 2022-2028, Appendix 5- Building Height Strategy, Section 
4, pg.22 
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Figure 3.1: LAP- Building Heights Map (extract) (approximate extent of site 
outlined in red) 

 
Source: Kilternan Glenamuck Local Area Plan 2013 
 

3.20 Thus, the proposed apartment building heights of 5 storeys could be considered to 
contravene the building height guidance of up to 4 storeys for Land Parcel 31a of the 
LAP. 
 

3.21 Section 4.8 of the LAP states that building heights up to 5 storeys will be supported in 
certain locations, consistent with existing permitted heights in the area. The LAP states 
that: 
 
“Within the Medium-Higher Density Res. zone, while 3-4 storeys would generally be 
encouraged, up to five storeys will be acceptable but these elements should be 
focussed primarily on the proposed distributor road, and as corner elements at road 
junctions.” 2 

 
3.22 As set out in Section 4, notwithstanding that the proposed site is not located on the 

proposed distributor road or at a road junction, the proposed building heights of 5 storeys 
for the apartment buildings, is considered to be justified in the context of the Building 
Height Guidelines and having regard to recent permissions in the area. 

 
Section 10 of the LAP – Phasing 

 
3.23 The site is located within Land Parcel 31a of the LAP, within ‘Phase 1(a) – A- Glenamuck 

Road upper/north portion’ as indicated on the LAP Phasing Map. For the purposes of 

 
2 Kiltiernan Glenamuck Local Area Plan, 2013, pg.33 

Subject Lands 
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clarity in relation to the 2016 Act, which states that An Bord Pleanála may grant 
permission for a development which materially contravenes policies and objectives of a 
Development Plan or Local Area Plan, other than in relation to the zoning of land, we 
highlight that the phasing requirements of the LAP, are not included on the LAP land 
use zoning map and are not considered to be objectives in relation to the zoning of land 
for the purposes of section 9(6)(b) of the 2016 Act. 
 

3.24 Section 10.6 of the LAP outlines that provision for the development of up to 700 no. 
housing units can be accommodated on an upgraded road network in advance of 
construction of the Glenamuck District Distributor Road Scheme (GDDRS), now referred 
to as the Glenamuck District Roads Scheme (GDRS), and that the development of 
additional units in excess of these 700 dwelling units would require the construction of 
the Glenamuck District Distributor Road Scheme roads. 
 

3.25 The GDRS has been approved and at the time of writing, and based on DLRCC’s capital 
programme information on their website is expected to commence in late 2022 / early 
2023 with a c. 2 year build period. DLRCC’s website, https://www.dlrcoco.ie/en/capital-
programme/glenamuck-district-roads-scheme, indicates the following as the status of 
the project: 

 

• Detailed design – complete May 2022 

• Tender documentation – well advanced / issue to contractors July 2022 

• Tender issue to contractors – Q3 2021 

• Appointment of Contractor – Q4 2022 

• Commencement of works – Q4 2022 / Q1 2023 

• Completion of works and scheme opening – Q1 2025. 

• The Glenamuck District Distributor Road (from De La Salle Kiltiernan to 
Carrickmines roundabout) shall   be open to public traffic prior to any works 
commencing on Glenamuck Road. 
 

3.26 The overall number of interim units permissible in advance of the GDRS is 700. The 
number of units permissible in advance of the delivery of the road infrastructure was 
previously increased temporarily to 1,050 units following approval of a Part 8 scheme 
for upgrade works at the Glenamuck Road/Enniskerry Road junction which was to be 
delivered in advance of the Glenamuck District Roads Scheme.  
 

3.27 The locations and quantum of development that would generally be considered as part 
of Phase 1 is set out in the LAP and these are presented in Table 3.1 and the extract 
from the phasing map below. As shown on the map, the subject site is located within 
the area identified as “Phase 1(a) - A; Glenamuck Road upper/north portion”. It is stated 
that this area could accommodate up to 200 dwelling units in advance of the delivery of 
the Distributor Road Scheme. 3 

 
3.28 The phasing is further broken down with specific dwelling allowances for Phase 1 (a) 

and (b) and (c). The allocation for Phase 1(a) “A. Glenamuck Road Upper/North portion”, 
within which the site is located, is c. 200 dwellings. Currently, the available data indicates 
that the overall quantum of permissions across the LAP area stands at between 900 no. 
and 1,152 no. units4, which at either the higher or lower figure, already exceeds the 700 

 
3 Kiltiernan Glenamuck Local Area Plan 2013-2018, pg.58 
4 Ref. An Bord Pleanála’s Inspector’s Report on ABP-312214-21, ABP and PA estimates of units 
permitted within the LAP are c. 900 no. and c. 1152, respectively. 

https://www.dlrcoco.ie/en/capital-programme/glenamuck-district-roads-scheme
https://www.dlrcoco.ie/en/capital-programme/glenamuck-district-roads-scheme
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unit cap. Notwithstanding this, An Bord Pleanala have continued to grant permission for 
additional units within the LAP area given the existing capacity of the road network in 
the area, the need for housing to be delivered on suitably zoned lands, and given the 
progress made on the GDRS, with recent permissions noting that the new road 
infrastructure is likely to be implemented in a similar timeframe to the delivery of 
residential units. 

 
Table 3.1: Location and quantum of LAP Phase 1 development 
PHASE AREA 

REF 
LOCATION REF PERMISSIIBLE 

INTERIM 
DEVELOPMENT  

ZONING / DENISITY 

Phase 
1(a) 

A Glenamuck Road 
upper/north 
portion 
 

c. 200 units Medium-higher density 
residential 

Phase 
1(a) 

B Enniskerry and 
Glenamuck Roads 
junction node 
 

c. 150 units Medium density residential 

Phase 
1(B) 

C Village core / 
along 
Enniskerry road 
 

c. 350 units Lands zoned 
‘Neighbourhood 
Centre’ and ‘Residential’  

Phase 1 Total  
 

c. 700 units  

Source: JSA, based on LAP Section 10, phasing 

Figure 3.2: Kiltiernan Glenamuck Local Area Plan 2013 (as extended) Phasing Map 

 
Source: LAP Phasing Map extract 
 

3.29 For development to avail of the interim phasing arrangements the LAP sets out a suite 
of 13 criteria that must be met. These criteria and compliance with same is set out in 
Appendix 1. 

 
3.30 However, in these circumstances should the proposed development be considered to 

materially contravene the provisions of the LAP in respect to phasing, as set out in 

Subject 
Lands 

Distributor 
Road 



 
Material Contravention Statement                                                   Carrickmines Great SHD 

John Spain Associates   Planning & Development Consultants 
13 

Section 4 the proposed development is considered to be justified in the context of 
national planning guidelines supporting the delivery of housing on suitably zoned lands, 
the timelines for the delivery of the permitted GDRS and having regard to recent 
permissions in the area, and the Board is empowered to, and should, decide to grant 
permission for the proposed development pursuant to the provisions of Section 37(2)(b) 
of the Planning and Development Act 2000, as amended. 

 
Section 12.3.5.2 of the Development Plan – Separation Distances 

 
3.31 Section 12.3.5.2 of the Development Plan includes the following guidance in terms of 

separation distances between buildings in residential schemes: 
 
“All proposals for residential development, particularly apartment developments and 
those over three storeys high, shall provide for acceptable separation distances 
between blocks to avoid negative effects such as excessive overlooking, overbearing 
and overshadowing effects and provide sustainable residential amenity conditions and 
open spaces. A minimum clearance distance of circa 22 metres, in general, is required, 
between opposing windows, in the case of apartments up to three storeys in height. In 
taller blocks, a greater separation distance may be prescribed having regard to the 
layout, size, and design. In certain instances, depending on orientation and location in 
built-up areas, reduced separation distances may be acceptable. In all instances where 
the minimum separation distances are not met, the applicant shall submit a daylight 
availability analysis for the proposed development.” 

 
3.32 In respect to the separation distance between apartment blocks, approximately 5m and 

6m is provided between Apartment Block 01, 02 and 03, and this is based on the design 
of the buildings and the location of secondary windows in these locations, however, it is 
acknowledged that this does not meet the requirements set out in Section 12.3.5.2 of 
the Development Plan.  
 

3.33 The proposed scheme generally provides a separation distance of 22m or greater to the 
proposed houses to the west of Apartment Blocks 01 and 02, however, it is 
acknowledged that the separation distance is reduced to 21m in some cases. In 
addition, the separation distance to the houses to the north of Apartment Block 03 is c. 
12m. In addition, a separation distance of 21m is provided to the from an existing 
property to the west/rear of proposed house No. 5.  

 
3.34 Thus, the separation distance between the apartment buildings, from the proposed 

houses and from one adjacent house, may not be considered to comply with Section 
12.3.5.2 of the Development Plan.  

 
3.35 As set out in Section 4, the proposed separation distances are considered to be justified 

in the context of the guidance set down in the Apartment Guidelines 2020, and which in 
turn is supported by the daylight and sunlight analysis undertaken by Digital 
Dimensions, which is addressed separately in the Daylight & Sunlight Assessment.  

  
Section 12.4.5.3 of the Development Plan - Car Parking 

 
3.36 Section 12.4.5.3 of the Development Plan sets out car parking standards for all 

residential development. Table 12.5 sets out the Car Parking Zones and Standards for 
car parking. As shown in the extract from the Development Plan parking zones map 
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below, the subject site falls under Development Plan Parking Zone 3. Zone 3 is 
described as areas, excluding rural areas, which are generally characterised by: 

 

• Access to a level of existing or planned public transport services, 

• A reasonable level of service accessibility, existing and planned, by walking or 
cycling, 

• A capacity to accommodate a higher density of development than rural areas. 
 

Figure 3.3: Development Plan Parking Zones Map (extract) with approximate site 
identified 

  
Source: County Development Plan 2022 – 2028 Parking Zones Map 

 
3.37 The car parking standards for Parking Zone 3, as set out in Table 12.5 of the 

Development Plan, are as follows: 
 

• 1 car parking space per 1 bed and 2 bed apartments or houses 

• 2 car parking spaces per 3+ bed units 

• Plus 1 car parking space for visitors per 10 apartments units. 

• 1 car parking space per 40 sq.m GFA for Childcare Facilities. 
 

3.38 The table below sets out the car parking requirements for the proposed development 
based on the above standards. 

 
Table 3.2: Car Parking requirements based on Development Plan standards  

Unit Type 
Bed 
spaces 

Floor 
area 

No. 
units 

Car parking 
rate 

Total car 
parking 
required by 
type 

Total car 
parking 
required 

Apartment 1 bed   30 1 30   

Subject Lands 
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Apartment 2 bed   47 1 47   

Apartment 3 bed   21 2 42   

Visitor     98 
1 per 10 no. 
apartments 

9.8   

Total for 
apartments 

          128.8 

House 3 bed   26 2 52   

House 4 bed   43 2 86   

Total for 
houses 

          138 

Childcare 
facility 

  188   
1 per 40 

sq.m 
4.7   

Total for 
childcare 
facility 

          4.7 

Total           271.5 

Source: Based on Development Plan, Table 12.5 
 

3.39 As shown in the table above, the scheme requires a total of c. 272 no. car parking 
spaces under the Development plan requirements, c. 129 for the apartments, 138 no. 
for the houses and 5 no. for the childcare facility. 
 

3.40 The total of car parking spaces proposed is 237 no. car parking spaces, comprising 99 
no. for the apartments and childcare facility and 138 no. in-curtilage for the houses. It is 
proposed to allocate 4 no. drop off spaces for the childcare facility, which can be utilised 
by visitors out of hours. No other visitor parking is proposed. The level of car parking 
proposed equates to a shortfall of c. 35 no. spaces for the apartment units under the 
Development Plan requirements and a rationale for same is provided in the TTA, as 
supported by the Travel and Public Transport Capacity Report. 

 
3.41 As set out in Section 4, the level of car parking provision is considered appropriate in 

the context of the guidance set down in the Apartment Guidelines 2020, and that a 
reduction on the maximum requirements is acceptable in the context of the site’s 
location, public transport accessibility and the number of bicycle parking spaces 
provided within the scheme, and the Board is empowered to, and should, decide to grant 
permission for the proposed development pursuant to the provisions of Section 37(2)(b) 
of the Planning and Development Act 2000, as amended. 

 
Section 12.8 of the Development Plan – Public Open Space  

 
3.42 Section 12.8 of the Development Plan sets out open space requirements for all 

residential development. Categories of open space are set out in Table 12.7, with public 
open space classified as follows: 
 
“Public open space is defined as being generally freely available and accessible to the 
public, and in the case of certain residential developments has, or is intended to be, 
‘taken-in-charge’ by the Local Authority. 
 
In all new residential development schemes, there should be some appropriate 
provision made for public open space within the site. In all instances where public open 
space is not provided a contribution under Section 48 will be required for the short fall.” 
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3.43 The quantum of public open space required in residential development is set out in Table 

12.8 of the Development Plan. For residential development in new residential 
communities the public open space requirement is 15% of total site area. 
 

3.44 As set out in Section 12.8.2 and 12.8.3 of the Development Plan: 
 

“To qualify as public open space the area must be designed and located to be publicly 
accessible and useable by all in the County; generally free from attenuation measures; 
and capable of being taken in charge (i.e. must accord with the Council policy on taking 
in charge of open spaces).” 
 

3.45 In addition, we note that Section 12.8.5 of the Development Plan states the following: 
 
“Fragmented open spaces within a development layout, which result specifically from 
the necessity to protect existing site features (for example a stand of mature trees) may 
not be included in the calculation of open space requirements, as they are necessary to 
ensure the protection of existing amenities. 

 
3.46 Section 12.8.3.1 of the Development Plan acknowledges that in certain instances it may 

not be possible to provide the above standards of public open space. High density urban 
schemes and/or smaller urban infill schemes for example may provide adequate 
communal open space but no actual public open space. Where the required percentage 
of public open space is not provided the Council will seek a development contribution 
under Section 48 of the Planning and Development Act 2000, as amended. The 
contribution in lieu to be paid for any shortfall in the quantum of public open space to be 
provided will be used for the provision of improved community and civic infrastructure 
and/or parks and open spaces, in the vicinity of the proposed development for use of 
the intended occupiers of same. 

 
3.47 All applications for residential schemes should include a clear written schedule and 

colour coded drawing with public, private and communal open space provision 
identified. The written schedule shall include the County Development Plan 
requirements, the proposed provision and full details of any short fall. 

 
3.48 In relation to the quantum of public open space to be provided, based on a net site area 

of 3.056 ha, the public open space requirement for the proposed scheme is 4,584 sq.m. 
(15% of 3.056 ha). As illustrated in the OMP Design Statement and drawings, and the 
Landscape drawings and report prepared by DLFA, a total of 4,600 sq.m of public open 
space is provided within the development. For information, an extract from the Site 
Layout Plan with the areas of proposed public open space identified is included below. 
The quantum of public open space provided meets the minimum standard set out in the 
Table 12.8 of the Development Plan.  

 
3.49 In relation to the requirement for public open space to be generally free from attenuation 

measures; and capable of being taken in charge (i.e. must accord with the Council policy 
on taking in charge of open spaces), we highlight that, as set out in the accompanying 
Statement of Response prepared by OMP Architects, the proposed development is not 
proposed to be taken in charge and all public open space will be managed by a 
professional management company. 
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3.50 In relation to the requirement for public open space to be generally free from attenuation 
measures; and capable of being taken in charge (i.e. must accord with the Council policy 
on taking in charge of open spaces), notwithstanding that a portion of the open space 
includes attenuation measures, as set out in the accompanying Statement of Response 
prepared by OMP Architects, the proposed development is not proposed to be taken in 
charge and all public open space will be managed by a professional management 
company.  

 
3.51 In relation to the requirement for public open space calculations to exclude open spaces 

which result from the necessity to protect existing site features such as mature trees we 
acknowledge that the public open space calculation includes the ecological corridor/ a 
hedgerow zone along the eastern boundary. Therefore, should the Planning Authority 
consider that the open space provided does not meet the requirements of the Section 
12.8 of the Development Plan, the applicant accepts that a payment of a contribution in 
lieu for any shortfall in the quantum of public open space can be applied under Section 
48 of the Planning and Development Act 2000, as amended.  

 
3.52 However, should the Board consider that a shortfall in public open space areas, and that 

the payment of a contribution in lieu is not appropriate, and therefore a material 
contravention arises, as set out in Section 4, the public open space is considered 
appropriate in the context of the Sustainable Residential in Urban Areas 2009 which 
provides for flexibility in relation to the application of public open space standards in 
favour of an emphasis on qualitative standards including biodiversity space and of 
SUDS measures, and also provide for the payment of a contribution in lieu where is it 
deemed that there is a shortfall in the provision of public open space, and the Board is 
empowered to, and should, decide to grant permission for the proposed development 
pursuant to the provisions of Section 37(2)(b) of the Planning and Development Act 
2000, as amended. 
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Figure 3.4: Site Layout Plan with public open space identified 

 
Source: OMP application drawings 

 
Section 12.3.5.3 of the Development Plan –External Storage  
 

3.53 In addition to the requirement for internal storage within apartment schemes, Section 
12.3.5.3 of the Development Plan, states the following: 
 
“Apartment schemes should provide external storage for bulky items outside individual 
units (i.e. at ground or basement level), in addition to the minimum apartment storage 
requirements. These storage units should be secure, at ground floor level, in close 
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proximity to the entrance to the apartment block and allocated to each individual 
apartment unit.” 
 

3.54 The Development Plan does not include quantitative standards for the external storage 
areas. 

 
3.55 It is acknowledged that while 184 sq.m of storage is provided at ground floor level of the 

apartments for the storage of bicycles and bins, additional external storage for the 
storage of bulky items has not been provided within the scheme. 

 
3.56 Therefore, in these circumstances should the proposed development be considered to 

materially contravene the provisions of the Development Plan in respect to external 
storage, and as set out in Section 4, the quantum of storage provided for the apartments 
is considered to be justified in the context of the guidance set down in the Apartment 
Guidelines 2020 in relation to the provision of storage space for apartments, and the 
provisions contained therein for the storage of bulky personal or household items, and 
the Board is empowered to, and should, decide to grant permission for the proposed 
development pursuant to the provisions of Section 37(2)(b) of the Planning and 
Development Act 2000, as amended. 

 
Objectives to Protect and Preserve Trees and Woodlands 

 
3.57 As set out within the Statement of Consistency / Planning Report, The Development 

Plan map based objectives for the site include two specific objectives “to protect and 
preserve Trees and Woodlands”.  
 

3.58 Section 12.8.11 of the Development Plan is instructive in relation to the interpretation 
and application of objectives to protect and preserve trees and woodlands as included 
on the Development Plan mapping. This section of the Plan states: 
 
“New developments shall be designed to incorporate, as far as practicable, the 
amenities offered by existing trees and hedgerows. New developments shall, also have 
regard to objectives to protect and preserve trees and woodlands (as identified on the 
County Development Plan Maps). The tree symbols on the maps may represent an 
individual tree or a cluster of trees and are not an absolute commitment to preservation. 
Decisions on preservation are made subject to full Arboricultural Assessment and 
having regard to other objectives of the Plan.  
 
Arboricultural Assessments carried out by an independent, qualified Arborist shall be 
submitted as part of planning applications for sites that contain trees or other significant 
vegetation. The assessment shall contain a tree survey, implications assessment and 
method statement. The assessment of the site in question will inform the proposed 
layout, in relation to the retention of the maximum number of significant and good quality 
trees and hedgerows. Tree and hedgerow protection shall be carried out in accordance 
with BS 5837 (2012) ‘Trees in Relation to Design, Demolition and Construction – 
Recommendations’, or any subsequent document. All requirements for Arboricultural 
Assessment should be determined at pre-planning stage.  
 
The retention of existing planted site boundaries will be encouraged within new 
developments, particularly where it is considered that the existing boundary adds 
positively to the character/visual amenity of the area. New developments should have 
regard to the location of new buildings/extensions relative to planted boundaries. Prior 
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to construction, the applicant shall provide details of adequate measures on site to 
protect all planting/ trees to be retained and this protection shall be maintained 
throughout the development during the construction period. An ecological assessment 
of existing hedgerows shall be required where new developments potentially impact on 
their ecological importance. This should be carried out by a suitably qualified ecologist, 
and submitted at pre-planning stage, toinform the design and accompany the planning 
application.  
 
In addition, the approach set out in the ‘How to Guide Hedgerows for Pollinators’ should 
be followed, as appropriate. Where it proves necessary to remove trees to facilitate 
development, the Council will require the commensurate planting or replacement trees 
and other plant material. This will be implemented by way of condition. A financial bond 
may be required to ensure protection of existing trees and hedgerows during and post 
construction.” 
 

3.59 As set out within the Statement of Consistency, it is considered the development 
provides for a balanced approach to tree protection, removal, and mitigation via 
additional tree planting, and that in light of the arboricultural assessment and landscape 
proposals, and the ecological assessment undertaken, the proposed development does 
incorporate as far as is practicable the retention of existing trees and hedgerows. 
However the delivery of a high quality residential development at an adequate and 
sustainable density on these lands inevitably gives rise to the necessary removal of 
some trees and stretches of hedgerow on site, including some elements which are in 
the vicinity of the map-based objectives to protect and preserve trees and hedgerows.  
 

3.60 As set out within the accompanying arborist’s report, 11 of the 39 no. individually 
surveyed trees included within the assessment area along with one short tree line and 
two full hedges and c.25m of another hedge and a number of scrub areas will need to 
be removed to facilitate the proposed development. However, the 11 individual trees for 
removal are made up of 5 No. category ‘U’ trees (little or no potential, removal seen as 
necessary), 1 No. category ‘B’ trees (moderate quality/value), 5 No. category ‘C’ trees 
and 1 Tree Line (low quality/value). No category ‘A’ trees (high quality/value) were found 
on the site therefore there are no high quality/high value trees proposed for removal at 
the site.  

 
3.61 The proposed development will mitigate the loss of trees outlined in the arborist’s report 

with the introduction of a significant level of tree planting, which is recognised in the 
Arborists report. Also, the EcIA submitted finds that, the following the implementation of 
the landscape plan, public lighting plan, surface water drainage infrastructure and the 
mitigation measures outlined in the EcIA and the arborist report, there will be no 
significant negative impacts on local ecology as a result of the proposed development. 

 
3.62 Thus, while an element of removal is proposed, the Development Plan specifically notes 

that objectives to protect and preserve trees and woodland are not an absolute 
commitment to preservation, and that decisions on preservation are to be made subject 
to full arboricultural assessment. This approach has been followed in respect of the 
current application.  

 
3.63 The development provides for the retention of planted boundaries where possible and 

where retention will add to the character of the area. The arborist’s report includes 
details of tree protection measures which will be put in place on site, and a full ecological 
assessment, including of the hedgerows, has been undertaken and is submitted as part 
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of this application. The Landscape Design Statement and drawings prepared by DFLA 
provide further details in respect of hedgerow and tree retention, tree planting proposals, 
and measures being taken to enhance the value of the site and retained hedgerows for 
pollinators.  

 
3.64 Therefore, a justification has been set out herein to justify the proposals, which follow 

the approach set out in relation to objectives to protect and preserve trees and 
woodlands at Section 12.8.11 of the Development Plan as explained above.  

 
3.65 In the event that the Board considers the proposed development to contravene the 

objectives “to protect and preserve Trees and Woodlands” pertaining to the site. In that 
scenario, the Board is empowered to, and should, decide to grant permission for the 
proposed development pursuant to the provisions of Section 37(2)(b) of the Planning 
and Development Act 2000, as amended. 
 

3.66 For the purposes of clarity in relation to the Planning and Development (Housing) and 
Residential Tenancies Act, 2016, which states that An Bord Pleanála may grant 
permission for a development which materially contravenes policies and objectives of a 
Development Plan or Local Area Plan, other than in relation to the zoning of land, we 
highlight that objectives, including tree objectives, on the Development Plan maps are 
not considered to be objectives in relation to the zoning of land for the purposes of 
section 9(6)(b) of the 2016 Act. They are specific map based objectives 

 
 
4.0 JUSTIFICATION FOR MATERIAL CONTRAVENTION IN CONTEXT OF SECTION 

37(2)(B) CRITERIA 
 
4.1 In the event that the Board considers that the proposed development constitutes a 

material contravention of the Dun Laoghaire Rathdown County Development Plan 2022-
2028 (hereinafter ‘Development Plan’) and the Kiltiernan Glenamuck Local Area Plan 
2013-2018 (as extended to Sept. 2023) (hereinafter ‘LAP’) in respect to (i) Section 
12.3.3.1 of the Development Plan as it relates to unit mix, (ii) Objective PHP42 and 
Appendix 5- Building Height Strategy of the Development Plan, and Section 2.2.1 and 
Chapter 11 of the LAP as it relates to building height, (iii) Section 10 of the LAP as it 
relates to phasing, (iv) Section 12.3.5.2 of the Development Plan as it relates to 
separation between blocks, (v) Section 12.4.5.3 and Table 12.5 of the Development 
Plan as it relates to Car Parking, (vi) Section 12.8 of the Development Plan as it relates 
to Public Open Space, (vii) Section 12.3.5.3 of the Development Plan as it relates to 
External Storage, and (viii) map based objectives ‘to protect and preserve Trees and 
Woodlands’, a justification for such material contraventions is set out below, under the 
relevant criteria set out under Section 37(2)(b) of the Planning & Development Act 2000, 
as amended. Under each of the relevant criteria below, we outline with a heading which 
potential material contravention is justified under each.  
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Part (i) - Proposed Development is of Strategic or National Importance 
 
 All of the Above Items 
 
4.2 The proposed development includes the provision of 167 no. residential units on lands 

zoned Objective A - ‘To provide residential development and improve residential 
amenity while protecting the existing residential amenities’.5  
 

4.3 The proposed development falls within the definition of a Strategic Housing 
Development in accordance with the definition of same provided under section 3 of the 
2016 Act 

 
4.4 The 2016 Act is an act to facilitate the implementation of Rebuilding Ireland, An Action 

Plan for Housing and Homelessness, which plan notes that the accelerated delivery of 
housing is a key priority for government. The delivery of housing is a key objective of 
Pillar 3 of the plan and of the recently published Housing for All strategy from the 
Government. It is therefore submitted that the proposed development will contribute to 
the national strategic objective of delivery of housing. 

 
4.5 The long title of the 2016 Act is as follows: 
 

“An Act to facilitate the implementation of the document entitled “Rebuilding Ireland - 
Action Plan for Housing and Homelessness” that was published by the Government on 
19 July 2016, and for that and other purposes to amend the Planning and Development 
Acts 2000 to 2015, the Residential Tenancies Acts 2004 to 2015 and the Housing 
Finance Agency Act 1981, to amend the Local Government Act 1998 in relation to the 
Local Government Fund and to provide for connected matters.” 

 
4.6 The proposed development delivers on Government Policy to increase delivery of 

housing from its current under supply. The Rebuilding Ireland Action Plan for Housing 
and Homelessness (2016), and consequently the 2016 Act, recognise the strategic 
importance of larger residential developments (including developments of over 100 
residential units) in addressing the ongoing housing and homelessness crisis, in an 
effort to increase housing supply.  Pillar 3 of Rebuilding Ireland – Action Plan focuses 
on the delivery of housing stock as a key objective to tackle homelessness and support 
a growing population. 

 
4.7 The Government’s Housing for All: A New Housing Plan for Ireland, published in 

September 2021, seeks to increase new housing supply to an average of at least 33,000 
new units per year over the next decade. In terms of first steps to increase new housing 
supply, the Plan includes for ‘in accordance with the National Planning Framework, 
focus on adequate supply of serviced zoned lands to meet housing need, at required 
density.’ 

 
4.8 The site is located in the ‘New Residential’ area of Kiltiernan / Glenamuck, as identified 

in the Development Plan and LAP, and therefore is of strategic importance in respect to 
the delivery of housing within the County.  

 
4.9 It is submitted that, with regard to S.37(2)(b)(i), the proposed development is in 

accordance with the definition of Strategic Housing Development, as set out in section 

 
5 Land Use Zoning Objective DLRCOCO County Development Plan 2022 – 2028, pg.309 
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3 of the Planning and Development (Housing) and Residential Tenancies Act 2016, as 
amended, and delivers on the Government’s policy to increase delivery of housing from 
its current under supply as set out in Rebuilding Ireland Action Plan for Housing and 
Homelessness (July 2016), and Housing for All – A New Housing Plan for Ireland (2021). 
It is also of importance in terms of delivery of housing in accordance with the 
Development Plan and the LAP.  

 
4.10 The proposed development is therefore considered to be strategic in nature and will 

deliver on national policy objectives in respect to the delivery of housing on serviced, 
zoned land located within the Dublin City and Suburbs part of the Dublin Metropolitan 
Area (see Figure 4.1 below), as defined in the EMRA RSES, and within close proximity 
of high frequency bus services, and therefore the potential material contraventions 
identified above of the Development Plan and LAP are justified under Section 37(2)(b) 
part (i). 
 
Figure 4.1: Dublin Metropolitan Area and Approximate Location of the Subject 
Lands Identified with a Star 

 
Source: https://emra.ie/final-rses/ 

 
Part (iii) - permission for the proposed development should be granted having 
regard to regional spatial and economic strategy for the area, guidelines under 

https://emra.ie/final-rses/
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section 28, policy directives under section 29, the statutory obligations of any 
local authority in the area, and any relevant policy of the Government, the Minister 
or any Minister of the Government 

 
4.11 The following section shall demonstrate how the aspects of the proposed development 

in respect to building height, unit mix, separation distances, public open space and 
external storage space, is appropriate and justified in the context of recent National and 
Regional Planning Policy and Section 28 Government Guidelines, which seek to 
increase residential densities on zoned serviced lands in proximity to public transport 
corridors. These include: 

 

• Project Ireland: National planning Framework 2040 (NPF); 

• EMRA RSES 2019; 

• Urban Development and Building Height Guidelines 2018’ (Building Height 
Guidelines); and 

• Sustainable Urban Housing: Design Standards for New Apartments, Guidelines 
for Planning Authorities (Apartment Guidelines 2020). 

 
Unit Mix- Section 12.3.3.1 of the Development Plan 
 
Project Ireland: National Planning Framework 2040 (NPF) 

 
4.12 The NPF, which is the relevant national planning policy document of the Government, 

and which the EMRA RSES and the new County Development Plan seek to implement, 
seeks to increase densities in appropriate urban locations to consolidate urban sprawl, 
increase the sustainability of public transport networks and meet the housing needs of 
our growing population.  

 
4.13 National Policy Objective 11 formalises the above and states that ‘in meeting urban 

development requirements, there will be a presumption in favour of development that 
can encourage more people and generate more jobs and activity within existing cities, 
towns and villages, subject to development meeting appropriate planning standards and 
achieving targeted growth’. 

 
4.14 National Policy Objective 33 seeks to ‘Prioritise the provision of new homes at locations 

that can support sustainable development and at an appropriate scale of provision 
relative to location’. 

 
4.15 National Policy Objective 35 seeks to ‘Increase residential density in settlements, 

through a range of measures including reductions in vacancy, reuse of existing 
buildings, infill development schemes, area or site-based regeneration and increased 
building heights’. 

 
4.16 The NPF identifies that to meet the targets set out in the above objectives, that it will 

necessitate a significant and sustained increase in urban housing output and apartment 
type development in particular. 

 
4.17 It is clear from the NPF that there is a strong emphasis towards providing apartment 

type development in appropriate locations within existing urban areas and along public 
transport corridors in order to provide for the critical mass needed to make the public 
transport services viable. 
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4.18 While there is no national policy objective specific to housing mix, the NPF 
acknowledges the trend towards smaller household sizes, and subsequently supported 
in SPPR1 of the Apartment Guidelines 2020, and therefore the NPF supports the 
principle of a development on the subject site at the proposed density and the 
associated unit mix proposed in the subject application.  

 
4.19 We note that similar policies and objectives are included in the EMRA RSES, which 

seeks to deliver on the NPF at a regional level. For example, a key guiding principle for 
the Dublin Metropolitan area is the following: 

 

• Compact sustainable growth and accelerated housing delivery – To 
promote sustainable consolidated growth of the Metropolitan Area, including 
brownfield and infill development, to achieve a target of 50% of all new 
homes within or contiguous to the built-up area of Dublin City and suburbs, 
and at least 30% in other settlements. To support a steady supply of sites 
and to accelerate housing supply, in order to achieve higher densities in 
urban built up areas, supported by improved services and public transport 

 
Sustainable Urban Housing: Design Standards for New Apartments, Guidelines for 
Planning Authorities (Apartment Guidelines 2020) 

 
4.20 The Design Standards for New Apartments, Guidelines for Planning Authorities 

(Apartment Guidelines 2020) build upon the provisions of the NPF. Under section 9(3) 
of the Planning and Development (Housing) and Residential Tenancies Act, 2016 (as 
amended), Planning Authorities and An Bord Pleanála are required to have regard to 
the guidelines and apply any specific planning policy requirements (SPPRs) of the 
guidelines in carrying out their function. 
 

4.21 The Apartment Guidelines 2020 state: 
 

“These guidelines have been issued by the Minister for Housing, Planning and Local 
Government under Section 28 of the Planning and Development Act 2000 (as 
amended). Planning authorities and An Bord Pleanála are required to have regard to 
the guidelines and are also required to apply any specific planning policy requirements 
(SPPRs) of the guidelines, within the meaning of Section 28 (1C) of the Planning and 
Development Act 2000 (as amended) in carrying out their functions. 

 
4.22 Accordingly, where SPPR’s are stated in this document, they take precedence over any 

conflicting, policies and objectives of development plans, local area plans and strategic 
development zone planning schemes. Noting that the Dun Laoghaire Rathdown County 
Development Plan was prepared following the publication of these guidelines and 
includes a specific unit mix requirement based on an Interim Housing Needs Demand 
Assessment, the Board may consider that a material contravention of the Development 
Plan arises under S. (9)(6) of the Act, and therefore a justification for the proposed 
apartment mix having regard to national and regional planning guidelines is provided.  

 
4.23 Full details on consistency with the Apartment Guidelines 2020 is set out in the Planning 

Report & Statement of Consistency and OMP Architects HQA (included in the Technical 
Document) submitted with this application. Firstly, we note that the proposed unit mix of 
the apartment buildings is consistent with SPPR1 of the Guidelines. In addition, the 
scheme includes a good mix of houses and apartments, and deliver much needed 



 
Material Contravention Statement                                                   Carrickmines Great SHD 

John Spain Associates   Planning & Development Consultants 
26 

housing on residential zoned lands, in proximity to public transport and is justified under 
part (i) and (iii) of Section 37(2)(b) of the Act.  

 
4.24 The proposed development provides for the following mix of units: 

 

• 18% 1-bed units, 

• 28% 2-bed units, 

• 28% 3-bed units, 

• 26% 4 bed units. 
 
4.25 Under this SHD application, the proposed apartment mix (excluding the houses) is as 

follows: 
 

• 31% 1-bed units, 

• 48% 2-bed units, 

• 21% 3-bed units. 
 

4.26 It is recognised that the proposed mix would not be consistent with the Development 
Plan requirements as while the overall unit mix comprises 54% 3+ bedroom units, the 
provision 21% 3+ bedroom apartments does not meet the criteria for a minimum of 40% 
3+ bedroom units for the apartment element as set out in Table 12.1 of the Development 
Plan. 

 
4.27 The proposed unit mix is consistent with the guidance set down under SPPR 1 of the 

Apartment Guidelines 2020, as no studios are proposed and the percentage of 1 beds 
does not exceed 50%. There is no requirement for 3 bed units under SPPR 1.  

 
4.28 The Apartment Guidelines 2020 acknowledge the importance of apartment living in 

terms of addressing the challenges of meeting the housing needs of a growing 
population in our key cities and towns, particularly given the identified trend towards 
smaller average household size. Therefore, it is submitted that the proposed unit mix is 
consistent with the Apartment Guidelines 2020, and other national planning objectives 
to deliver housing on appropriately zoned lands, and is appropriate for the subject site / 
location, with a good overall mix of houses and apartments provided in the 167 no. unit 
scheme.  

 
5.1 The 2020 Apartment Guidelines state in relation to housing mix at paragraphs 2.6 to 

2.17: 
 

o Two thirds of households added in Ireland since 1996 comprise 1-2 persons, yet 
only 21% of dwellings completed in Ireland since then comprise apartments of 
any type.  

o There is a deficit of approximately 150% in dwellings for 1-2 person homes when 
compared to the number of 1-2 person households (section 2.6 of the Guidelines 
refers). 

o The 2016 census reveals that 1-2 person households now comprise a majority 
of households, with this trend set to continue, yet Ireland is an outlier in the EU, 
with only one quarter the EU average of apartments as a percentage of housing 
stock. 

o While household size is decreasing, the percentage of elderly people (i.e. 
potential down-sizers) is increasing. 
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o Paragraph 2.14 states “While making appropriate provision to meet housing 
need is the key consideration, viability must also be considered, especially where 
there is clear evidence available. For example, research work undertaken by the 
Department of Housing, Local Government and Heritage with input from industry 
and construction professionals analysing the cost of housing delivery, confirms 
that in a given apartment scheme that includes a proportion of three bedroom 
units, replacing these units to allow larger number of one- and two-bedroom units 
would, contribute to greater scheme viability.” 
 

4.29 The proposed development and the unit mix proposed contribute directly to addressing 
the above.  

 
4.30 Having regard to the above and the provisions of the National Planning Framework, the 

EMRA RSES and the Apartment Guidelines 2020, it is respectfully submitted that the 
Board can approve the proposed development under section 9(6) of the Planning and 
Development (Housing) and Residential Tenancies Act, 2016 (as amended), 
notwithstanding any potential conflict with Section 12.3.3.1 and Table 12.1 of the 
Development Plan. 

 
Building Height 

 
4.31 As noted above, if it is considered by the Board that the proposals for three 5 storey 

apartment buildings on the subject site, i.e. greater that the 4 storeys recommended in 
the LAP, represent a material contravention of Objective PHP42 and Appendix 5 – 
Building Height Strategy (including Policy Objective BHS2) of the Development Plan, 
and Section 2.2.1 and Chapter 11 of the LAP in relation to building height, as set out 
below, the proposed building heights are considered to be justified in the context of the 
National Planning Framework, the RSES for the EMRA, and the Building Height 
Guidelines. 
 
National Planning Framework 
 

4.32 The proposed height and scale of the proposed development, including the elements of 
development up to 5 storeys in height are justified having regard to the policies of the 
National Planning Framework, which promotes greater residential density through 
increased height.  
 

4.33 Page 67 of the NPF states the following: 
 

“In particular, general restrictions on building height or universal standards for car 
parking or garden size may not be applicable in all circumstances in urban areas and 
should be replaced by performance-based criteria appropriate to general location, e.g. 
city/town centre, public transport hub, inner suburban, public transport corridor, outer 
suburban, town, village etc. A more dynamic performance-based approach appropriate 
to urban location type will also enable the level of public transport service to improve as 
more development occurs and vice-versa.” 

 
4.34 It is submitted that the subject site represents an appropriate location for development 

up to 5 storeys in height, having regard to the proximity of the site to a wide range of 
services and amenities and based on its location and characteristics.  
 

4.35 National Policy Objective 13 of the NPF is as follows: 
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“In urban areas, planning and related standards, including in particular building height 
and car parking will be based on performance criteria that seek to achieve well-designed 
high quality outcomes in order to achieve targeted growth. These standards will be 
subject to a range of tolerance that enables alternative solutions to be proposed to 
achieve stated outcomes, provided public safety is not compromised and the 
environment is suitably protected.” 

 
4.36 National Policy Objective 35 of the NPF is as follows: 

 
“Increase residential density in settlements, through a range of measures including 
reductions in vacancy, re-use of existing buildings, infill development schemes, area or 
site-based regeneration and increased building heights.” 
 

4.37 The proposed development will strongly support the attainment of the NPF’s objectives. 
The proposed development complies fully with the foregoing objectives, which support 
the nature and form of development proposed, including the proposed building heights 
which allow for the creation of a high-quality scheme at a sustainable density, at a 
location which is specifically targeted for growth. Having regard to the provisions of the 
National Planning Framework, it is respectfully submitted that the Board can approve 
the proposed development under section 9(6) of the Planning and Development 
(Housing) and Residential Tenancies Act, 2016 (as amended), notwithstanding any 
potential material contravention in respect of building height.  
 
Regional Spatial and Economic Strategy for the Eastern and Midlands Regional 
Assembly 

 
4.38 Regional Policy Objective 5.4 of the RSES is as follows: 

“RPO 5.4: Future development of strategic residential development areas within the 
Dublin Metropolitan area shall provide for higher densities and qualitative standards as 
set out in the ‘Sustainable Residential Development in Urban Areas’13, ‘Sustainable 
Urban Housing: Design Standards for New Apartments’ Guidelines and ‘Urban 
Development and Building Heights Guidelines for Planning Authorities’ 
 

4.39  
Urban Development and Building Height Guidelines 2018’ (Building Height Guidelines) 
 

4.40 The ‘Urban Development and Building Height Guidelines 2018’ (Building Height 
Guidelines) were published on the 7th of the December 2018 under Section 28 of the 
Planning and Development Act 2000, as amended. Under Section 28 (1C) of the 
Planning and Development Act 2000 (as amended), Planning Authorities and An Bord 
Pleanála are required to have regard to the guidelines and apply any specific planning 
policy requirements (SPPR’s) of the guidelines in carrying out their function. SPPRs as 
stated in the Guidelines, take precedence over any conflicting, policies and objectives 
of development plans, local area plans and strategic development zone planning 
schemes. 

 
4.41 As set out in the Planning Report and Statement of Consistency, SPPR3 has been 

applied for the purpose of S. 9(3) of the 2016 Act and in accordance with that provision 
SPPR3 takes precedence over any conflicting provisions of the Development. It is 
respectfully submitted that the Board should expressly treat SPPR3 in the context of the 
legal provisions in S. 9(3) of the 2016 Act, and a justification of same is set out in the 
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Planning Report and Statement of Consistency. However, should the Board also 
consider that there is a material contravention of the building heights in the Development 
Plan, it is respectfully submitted that the development meets the criteria in the 2018 
Building Height Guidelines which the Board may have regard to pursuant to S. 9(6) of 
the 2016 Act (and in turn S. 28 of the 2000 Act). 

 
4.42 As set out in the Planning Report and Statement of Consistency, Appendix 5 of the 

Development Plan sets out a Building Heights Strategy for the County and Table 5.1 of 
Appendix 5 sets out the performance-based criteria for assessing proposals for 
increased height, including for a building that is higher than the parameters set out in 
any LAP or any specific guidance set out in the County Development Plan. Proposals 
must demonstrate satisfaction with a number of criteria and the criteria set out are 
generally aligned with SPPR 3 of the Building Height Guidelines which requires 
assessment of building height at the scale of the relevant town / city, at the scale of 
district / neighbourhood / street and at the scale of a site / building. A justification under 
each heading is set out in the Planning Report and Statement of Consistency. 

 
4.43 However, in assessing the proposed scheme in the context of the Development Plan 

and LAP, should the Board be of the view that the proposed heights contravene the 
height limits in the Development Plan and LAP, then this section provides a justification 
for a proposed material contravention having regard to SPPR 3 of the Building Height 
Guidelines, thereby allowing the Board to grant permission for the proposed heights 
under S. 9(6) of the Act. 

 
4.44 SPPR 3 (A) states: 
 

“It is specific planning policy requirement that where: 
(A) 1. an applicant for planning permission sets out how a development proposal 

complies  with the criteria above; and  
2. the assessment of the planning authority concurs, taking account of the wider 
strategic national policy parameters set out in the National Planning framework 
and these guidelines; 

then the planning authority may approve such development, even where specific 
objectives of the relevant development plan, local area plan or planning scheme may 
indicate otherwise”.  

 
4.45 Compliance with the relevant Building Height Guidelines Development Management 

Criteria set out in the Building Height Guidelines, namely at the scale of the relevant 
town / city, at the scale of district / neighbourhood / street and at the scale of a site / 
building, is demonstrated in Table 4.1 below, with reference to accompanying 
application documentation (repeated in the Planning Report & Statement of Consistency 
also having regard to S. 9(3) of the 2016 Act). For the avoidance of doubt, the 
consideration of SPPR3 in the Material Contravention Statement is for the purpose of 
the Board exercising its power under S. 9(6) of the 2016 Act and is without prejudice to 
the primary contention that SPPR3 applies via S. 9(3) of the 2016 Act and must be 
considered in that context, having regard to the judgment of the High Court in 
Ballyboden Tidy Towns Group v An Bord Pleanála [2022] IEHC 7. 

 
4.46 We also note that while SPPR 1 of the Building Height Guidelines also supports the 

general policies of higher density near public transport corridors / nodes, it applies to a 
variation of a development plan / new plans and is not directly applicable and should not 
be cited by the Board in its decision as having been applied as an SPPR (see Clonres 
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v ABP [2021] IEHC 303 and Monkstown Road Residents Association v ABP [2022] 
IEHC 318). 

 
4.47 As outlined above, the subject development proposes building heights ranging from 2 

to 5 storeys, with the apartment building over basement levels, and it is recognised that 
the proposed heights could be considered to not be consistent with the LAP 
requirements, and in turn the CDP, which provides for up to 4 storeys only on the subject 
lands. The table below provides a justification for the proposed 5 storey apartment 
buildings in the context of SPPR 3 of the Building Height Guidelines.  

 
4.48 Paragraph 3.1 of the Guidelines states: 
 

“In relation to the assessment of individual planning applications and appeals, it is 
Government policy that building heights must be generally increased in appropriate 
urban locations. There is therefore a presumption in favour of buildings of increased 
height in our town/city cores and in other urban locations with good public transport 
accessibility. Planning authorities must apply the following broad principles in 
considering development proposals for buildings taller than prevailing building heights 
in urban areas in pursuit of these guidelines:  
 
• Does the proposal positively assist in securing National Planning Framework 

objectives of focusing development in key urban centres and in particular, fulfilling 
targets related to brownfield, infill development and in particular, effectively 
supporting the National Strategic Objective to deliver compact growth in our urban 
centres?  

• Is the proposal in line with the requirements of the development plan in force and which 
plan has taken clear account of the requirements set out in Chapter 2 of these 
guidelines?  

• Where the relevant development plan or local area plan pre-dates these guidelines, 
can it be demonstrated that implementation of the pre-existing policies and objectives 
of the relevant plan or planning scheme does not align with and support the objectives 
and policies of the National Planning Framework?” 

 
4.49 The proposed development clearly aligns with the foregoing, in that it will effectively 

secures the sustainable development of appropriately located lands with a high quality 
development in line with the National Planning Framework.  

 
Table 4.1: Compliance with Building Height Guidelines Criteria 
Building Height Guidelines 
Development Management Criteria 

Justification for proposed building heights 
under Building Height Guidelines Development 
Management Criteria 

At the scale of the relevant city/town 

The site is well served by public 
transport with high capacity, frequent 
service and good links to other modes 
of public transport. 
 

• The site is well served by high capacity, frequent 
public transport, being within walking distance 
(c. 20 minutes) of the Luas Green Line which 
provides a service at a high frequency and 
capacity. In addition, the site is less than 500m 
from the 63 Kiltiernan Village - Dun Laoghaire 
bus route which runs along Glenamuck Road 
South.  
 

• Please refer to the accompanying Public 
Transport Frequency and Capacity Assessment 
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by Waterman Moylan which confirms that the 
capacity of the existing public transport services 
is more than adequate to cater for existing 
demand and from future demand from residents 
living in the proposed development.  

Development proposals incorporating 
increased building height, including 
proposlas within architecturally 
sensitive areas, should successfully 
integrate into/enhance the character 
and public realm of the area, having 
regard to topography, its cultural 
context, setting of key landmarks, 
protection of key views.  Such 
development proposals shall undertake 
a landscape and visual assessment by 
a suitably qualified practitioner such as 
a chartered landscape architect. 
 

• In addressing this criteria, the Board should also 
refer to the Architectural Design Statement 
prepared by OMP Architects, the Landscape and 
Visual Impact Assessment prepared by 
Modelworks and the Verified Photomontages 
and CGI Brochure prepared by Modelworks. 
 

• Although the proposed development exceeds 
the height limits prescribed in the LAP, and in 
turn the CDP, the proposed scheme has been 
the subject of a carefully considered 
architectural response to the topography of the 
site and adjoining lands, existing properties and 
views in the vicinity. As set out in the OMP 
Statement of Response, the lands rise by c. 8m 
from west to east across the site and the 
adjacent Zone “B” lands are significantly higher 
than the subject site. 
 

• As set out in the Landscape and Visual Impact 
Assessment (LVIA) prepared by Modelworks, 
when travelling west along Glenamuck Road 
South, the proposed apartment buildings and 
houses would not be visible and would result in 
negligible effect to either the character or views 
form the road. The proposed development’s 
interface/engagement with the existing 
residential development in Cairnbrook, 
Carrickmines Manor, Rockville Place and the 
houses and open agricultural land to the east of 
the site has been carefully considered, to ensure 
that a degree of enclosure and privacy is 
provided. It is considered that the proposed 
development will not cause negative effect that 
would not be filtered or screened from view by 
intervening built environment and the existing 
eastern lane way hedgerow trees and 
vegetation. 
 

• With respect to cultural context, setting of key 
landmarks, protection of key views, the LVIA 
finds that proposed scheme would have no 
significant effect on the key landscape 
sensitivities within the LAP area. These 
sensitivities are identified as Carrickgollogan 
from the Enniskerry Road (south of Kiltiernan 
Village), Three Rock Mountain and Two Rock 
Mountain from the Enniskerry Road (Sandyford 
-Kiltiernan area) and Sandyford Village, and the 
context and setting of items of cultural heritage, 
specifically Archaeological Site 026 – 018 Cross 
Base. 
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• The LVIA concludes that the proposed 
development would have no negative effect on 
visual amenity in the receiving environment and 
would make a positive contribution to the 
emerging townscape. 
 

On larger urban redevelopment sites, 
proposed developments should make a 
positive contribution to place-making, 
incorporating new streets and public 
spaces, using massing and height to 
achieve the required densities but with 
sufficient variety in scale and form to 
respond to the scale of adjoining 
developments and create visual interest 
in the streetscape. 
 

• The proposed development site extends to 
approximately 3 ha and is therefore not 
considered as a ‘larger urban redevelopment 
site’. Notwithstanding this, the proposals are 
considered to make a positive contribution to 
place-making through a high-quality 
development which integrates with the existing 
development pattern while also providing visual 
interest through high quality materials with 
variety of height and massing across the site. 
 

• The proposal also promotes pedestrian 
movement through the site with attractive public 
realm and open space surrounding the proposed 
buildings. Pedestrian linkages to the adjoining 
lands are provided to promote public movement 
through the site. The open spaces provided are 
varied, with a mix of hard and soft landscaping, 
including trees, planting and informal play areas. 

• The proposed development incorporates new 
streets, that serves the proposed houses and 
creche/apartment blocks, and public open 
spaces. The massing and height of the proposed 
development responds to the scale and 
character of the surrounds to make a positive 
contribution to the area in terms of mix of uses 
available and in term of visual impact.  
 

At the scale of district / neighbourhood / street 

The proposal responds to its overall 
natural built environment and makes a 
positive contribution to the urban 
neighbourhood and streetscape 

• The site is located within a transitional zone, 
given the proximity of the development to 
established residences, adjacent to lands zoned 
objective B to the east. It is acknowledged that 
the proposed scheme will be visible to a degree 
from the residential area to the west and to the 
north and from the lands zoned objective B 
however, the proposed development responds 
appropriately to the surrounding urban pattern 
and scale, with 2 storey housing along the west, 
south and northern site boundaries and the 
higher built elements situated to the low lying 
area to maximise the benefit of the natural 
screening provided by the existing hedgerows. 
 

• In addition, the proposed development has been 
designed to a high standard, utilising a palette of 
high-quality materials and finishes. This includes 
the articulation of the elevations, which include 
visual breaks to the composition of the facades, 
to make a positive contribution to the existing 
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urban neighbourhood and streetscape at this 
location. 

 

• It is considered that the proposal introduces a 
high-quality development at an underutilised site 
within a setting which is swiftly developing and 
which is destined for significant planned further 
growth. The proposal constitutes the sustainable 
development of these underutilised lands and 
will enhance the appearance of the site, 
providing integration with the existing context 
and enhancing the urban realm at this location 
through the introduction of high-quality 
landscaping which is accessible to the public. 
This will add positively to the quality and 
aesthetic appearance of the area, allowing for 
vibrancy within the public realm, and a range of 
building heights and formulations that avoid any 
sense of monotony or monolithic design. 
 

• The design of the proposed development is 
responsive to the natural and built environment 
and will make a positive contribution to the urban 
neighbourhood and streetscape. 

 

The proposal avoids long, uninterrupted 
walls of building in the form of perimeter 
blocks or slab blocks with materials / 
building fabric well considered. 
 

• The proposed development ranges in height 
from 2 storey dwellings up to 5 storeys for the 
apartment blocks, in response to the existing 
properties surrounding the subject site, and the 
existing site contours. The proposed 3 no. 
apartment blocks are orientated so that blocks 
B01 and B02 face west and B.03 is rotated to 
face south-west, with various finished floor 
levels, stepping up from north to south to give 
the appearance of graduated building heights. 
 

• The variation in building heights and the 
arrangement of the block layouts, provides for 
visual interest to the development and avoids a 
monolithic visual appearance. 
 

• The Design Statement prepared by OMP 
Architects provide details in relation to the 
proposed materials and finishes, with detailed 
elevational design drawings included in the 
architectural drawing pack. The materials and 
finishes have also been considered with regard 
to the surrounding existing pattern of 
development and material palette in the locality. 
The proposed height and scale of the 
development is built on the principles of good 
urban design and provides for a quality street 
frontage at these locations. 
 

• The layout and siting of the development creates 
attractive new streetscapes and a sense of 
place. The proposal is not monolithic, with 
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graduation of heights and massing, and has 
been designed to facilitate appropriate setbacks, 
where necessary from the neighbouring 
buildings to negate against any negative impact. 
 

The proposal enhances the urban 
design context for public spaces and 
key thoroughfares and inland 
waterway/ marine frontage, thereby 
enabling additional height in 
development form to be favourably 
considered in terms of enhancing a 
sense of scale and enclosure while 
being in line with the requirements of 
“The Planning System and Flood Risk 
Management – Guidelines for Planning 
Authorities” (2009). 
 

 

• Notwithstanding that the proposed development 
site is not proximate to any inland waterway and 
does not have marine frontage, and only a small 
element of the scheme will be visible from 
Glenamuck Road South, as outlined in the LVIA 
the 3D view from the main road supports the 
view that the new development ‘fits’ with the 
evolving urban context as it contributes towards 
an impression of its intended urbanisation, both 
blending with the existing housing and delivering 
urban diversity and identity, and visual interest in 
the roofscape. 
 

• The proposal has been subject to a Flood Risk 
Assessment prepared by Waterman Moylan 
which concludes that the “subject site has been 
analysed for risks from tidal flooding from the 
Irish Sea, fluvial flooding from the Carrickmines 
River, pluvial flooding, groundwater and 
drainage system failures due to human error or 
mechanical system failure. As the flood risk from 
all sources can be mitigated, reducing the flood 
risk to low or very low, the proposed 
development is considered acceptable in terms 
of flood risk.” 
 

The proposal makes a positive 
contribution to the improvement of 
legibility through the site or wider urban 
area within which the development is 
situated and integrates in a cohesive 
manner. 
 
 

• The proposed height and scale of the 
development accords with urban design 
principles and provides for an appropriate design 
response to increased density on this residential 
zoned site.  
 

• The residential proposals will enhance the urban 
area and provide a suitable intensification of the 
subject site. The proposed development has 
been designed with a high degree of 
permeability and high quality accessible public 
open space. The development will introduce a 
new residential population at this location, who 
will benefit from the site’s accessibility in terms 
of public transport and existing and proposed 
pedestrian links. The development will also 
attract footfall through the introduction of a 
childcare facility. This will integrate successfully 
with the site’s location and increase pedestrian 
movement and activity in the area. 
 

At the scale of the site/building 

The form, massing and height of 
proposed developments should be 
carefully modulated so as to maximise 
access to natural daylight, ventilation 

• The proposed scale, massing and height of the 
development has been informed by the existing, 
planned and emerging built environment in the 
surrounding area. The project architect has 



 
Material Contravention Statement                                                   Carrickmines Great SHD 

John Spain Associates   Planning & Development Consultants 
35 

and views and minimise overshadowing 
and loss of light.  
 
 
 
 
 
 
 
 
Appropriate and reasonable regard 
should be taken of quantitative 
performance approaches to daylight 
provision outlined in guides like the 
Building Research Establishment’s 
‘Site Layout Planning for Daylight and 
Sunlight’ (2nd Edition) or BS 8206-2: 
2008 – ‘Lighting for Buildings – Part 2: 
Code of Practice for Daylighting’. 
 
Where a proposal may not be able to 
fully meet all the requirements of the 
daylight provisions above, this must be 
clearly identified and a rationale for any 
alternative, compensatory design 
solutions must be set out, in respect of 
which the planning authority or An Bord 
Pleanála should apply their discretion, 
having regard to local factors including 
specific site constraints and the 
balancing of that assessment against 
the desirability of achieving wider 
planning objectives.  Such objectives 
might include securing comprehensive 
urban regeneration and or an effective 
urban design and streetscape solution. 

worked in collaboration with Digital Dimensions, 
daylight and sunlight consultants, and 
Modelworks, visual impact consultants, to 
ensure a form, massing and height of 
development which maximises access to 
daylight, views and minimised overshadowing 
and loss of light to surrounding properties. The 
application is accompanied by a detailed 
daylight / sunlight assessment report prepared 
by Digital Dimensions which assesses the 
development and impact on surrounding 
properties and amenity spaces. 
 

• The development has been designed with 
heights and orientation which provide for 
optimum levels of daylight/sunlight. The 
proposed internal layout has also been carefully 
considered with regard to the best possible 
results for daylight / sunlight levels. The 
orientation of the room layout has also been 
carefully considered to ensure that the best 
amenity value is obtained for the residents. 

 

• As reflected in Digital Dimensions’ report, the 
proposed development has been carefully 
designed as to maximise access to natural 
daylight, ventilation and views and to minimise 
overshadowing and loss of light. 
 

Specific Assessments 
To support proposals at some or all of these scales, specific assessments may be required 

Specific impact assessment of the 
micro-climatic effects such as down-
draft. Such assessments shall include 
measures to avoid/ mitigate such micro-
climatic effects and, where appropriate, 
shall include an assessment of the 
cumulative micro-climatic effects where 
taller buildings are clustered. 

• The application is accompanied by a 
Microclimate Assessment prepared by AWN 
Consulting. The aim of this assessment was to 
determine if there was considered to be potential 
microclimate effects with a particular focus on 
wind-speed impacts. 
 

• The report concludes that the existing 
environment experiences B3/B4 conditions for 
much of the time which correspond to a gentle to 
moderate breeze and, based on the proposed 
building heights and the height and width ratios it 
can be expected that the skimming regime will 
dominate, with little in the way of wind flow down 
to ground level and therefore the proposed 
development is not expected to lead to elevated 
windspeeds at ground level, and elevated wind-
speeds are not predicted for the balcony spaces. 
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In development locations in proximity to 
sensitive bird and / or bat areas, 
proposed developments need to 
consider the potential interaction of the 
building location, building materials and 
artificial lighting to impact flight lines 
and / or collision. 

• As outlined above, the application is 
accompanied by an Ecological Impact 
Assessment Report and an AA Screening 
Report. The reports demonstrate that the 
proposed building heights will not result in any 
adverse impacts on birds or bats. 

 

An assessment that the proposal allows 
for the retention of important 
telecommunication channels, such as 
microwave links. 

• The Energy, Utilities and Telecommunications 
Statement prepared by McElligotts which 
accompanies this application, assesses the 
potential impact of the proposed building heights 
on telecommunication channels in the area. 
Based on the assessment undertaken the report 
states having reviewed the mobile phone 
network, relative to the site location, size of the 
apartment blocks and nearest masts further up 
the Glenamuck Road the proposed development 
will not impact on the operation of the masts 
adjacent to the M50. 
 

An assessment that the proposal 
maintains safe air navigation. 

• The application site is not located in proximity to 
any airports or airfields, the heights range from 2 
to 5 storeys, which is consistent with the 
surrounding pattern of development in the area, 
and therefore, and noting other recent 
permissions, it is considered that the proposed 
development does not have the potential to 
impact on air navigation as a result of the building 
heights proposed on the application site.  
 

An urban design statement including, 
as appropriate, impact on the historic 
built environment. 

• The application is accompanied by the following 
documentation of relevance to this requirement: 
 
- Architectural Drawings prepared by OMP 

Architects; 
- Archaeological and Cultural Heritage Report 

by Courtney Deery; 
- Landscape and Visual Impact Assessment 

and Verified Photomontages and CGI 
Brocnure prepared by Modelworks. 
 

• The Archaeological Assessment notes that there 
“are no recorded archaeological monuments 
within the proposed development site. The 
northeast corner of the study area borders the 
zone of archaeological potential for a ‘cross-
base’ (DU026-018)” which is located 
approximately 100m north-east of the subject 
site.” and recommends topsoil stripping be 
undertaken at the site of the geophysical 
anomaly to confirm if it is archaeological and to 
determine its extent and if it be confirmed as 
archaeological, this will be followed by a full 
excavation to be carried out well in advance of 
the construction works. Archaeological 
monitoring of earth moving works is also 
recommended across the site in order to identify 
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any potential features not detected by the 
geophysical survey. This will be undertaken with 
the supervision of a suitably qualified 
archaeologist under licence from the National 
Monuments Service of the Department of 
Housing, Local Government and Heritage 
(DHLGH). 

 

Relevant environmental assessment 
requirements, including SEA, EIA, AA 
and Ecological Impact Assessment, as 

appropriate. 

• As outlined above, the application is 
accompanied by an Ecological Impact 
Assessment Report, an EIA Screening Report 
and an AA Screening Report. The reports 
demonstrate that the proposed building heights 
are not likely to result in any adverse 
environmental impacts. 
 

 
4.50 In addition, we highlight that Development Plan Policy Objective BHS 2 as set out above, 

has regard to the Building Height Guidelines and the requirement to “apply SPPR 3” and 
states that there may be instances where an argument for increased height can be made 
on the basis of placemaking, and where this is the case that proposals will be assessed 
in accordance with the performance based criteria set out in Table 5.1 of Appendix 5 of 
the Development Plan, which are as follows: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
Material Contravention Statement                                                   Carrickmines Great SHD 

John Spain Associates   Planning & Development Consultants 
38 

Figure 4.2: Development Plan Building Height Strategy Performance Criteria 

 

 
Source: Dún Laoghaire-Rathdown County Development Plan 2022 – 2028, Appendix 5 
  

4.51 The criteria set out in the table above are generally aligned with SPPR 3 of the Building 
Height Guidelines, which have been comprehensively addressed above, and where it 
has been demonstrated that the proposed scheme complies with the criteria for 
assessing building height at the scale of the relevant town / city, at the scale of district / 
neighbourhood / street and at the scale of a site / building set out under SPPR 3 and 
are appropriate within the context of the development management criteria and is in 
accordance with the provisions of national policy guidelines. The criteria in Table 5.1 
above are also addressed in Appendix 2 of the Planning Report and Statement of 
Consistency. 
 

4.52 Therefore, and as supported by the application documentation, the proposed 
development of 2 and 3 storey houses and three apartment blocks of 5 storeys in height, 
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is appropriate for the subject site in the context of the additional provisions set out in the 
Development Plan in the context of the Building Height Guidelines and SPPR3. 
 

4.53 Therefore, having regard to the above and the provisions of the Building Height 
Guidelines and SPPR3, it is respectfully submitted that should the Board consider the 
heights a contravention of Objective PHP42 and Appendix 5 – Building Height Strategy 
of the Development Plan and Section 2.2.1 and Chapter 11 of the LAP, they can approve 
the proposed development having regard to the material contravention route in Section 
9(6) of the 2016 Act (as amended). 

 
Separation Distances 

 
4.54 As noted in Section 3, Section 12.3.5.2 of the Development Plan requires a minimum 

separation distance of circa 22 metres, in general, between opposing windows in the 
case of apartments up to three storeys in height, and in taller blocks, a greater 
separation distance may be prescribed having regard to the layout, size, and design. In 
certain instances. We note that, depending on orientation and location in built-up areas, 
reduced separation distances may be acceptable.  
 

4.55 As outlined above, in summary the proposed development includes separation 
distances between apartment blocks of approximately 5m and 6m, includes separation 
distances between the apartment blocks and proposed houses of less than 22m in 
certain instances and includes a separate distance of 21m between proposed house 
No. 5 and an adjacent residential property.  
 

4.56 Thus, the separation distance between the opposing windows in the apartment 
buildings, of the apartment buildings from the proposed houses and of a proposed house 
from an adjacent house, may not be considered to comply with Section 12.3.5.2 of the 
Development Plan and therefore a justification for a grant of permission through a 
material contravention of the Development Plan under S. 9(6) of the Act is provided. 

 
4.57 The Planning Report and Statement of Consistency has provided a justification for the 

proposed separation distances in planning and design terms, with reference to 
accompanying application documentation, and the following provides a justification with 
regard to Section 37(2)(b)(iii) should the proposals be considered to contravene Section 
12.3.5.2 of the CDP. It is submitted that the layout provides for variety and interest in 
the elevations by providing varying height and features to enhance the architectural 
quality of the buildings and the high quality palette of materials proposed throughout the 
development which will make a positive contribution to the urban neighbourhood and 
streetscape. The range in building heights and separation distance of buildings takes 
account of the site’s topography and the surrounding context of development. 

 
Apartment Guidelines 2020, National Planning Framework 2018 and Sustainable 
Residential Developments in Urban Areas 2009 
 

4.58 To encourage higher residential densities and increased supply of apartments in 
appropriate urban locations, Paragraph 2.23 of the Apartment Guidelines endorse a 
policy shift away from rigid planning standards “in favour of performance based 
standards to ensure well-designed high quality outcomes. In particular, general blanket 
restrictions on building height or building separation distance that may be specified in 
development plans, should be replaced by performance criteria, appropriate to location.” 
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4.59 Similarly, NPO 13 (text below) of the NPF identifies the need for flexibility in respect to 
standards in urban areas to deliver and achieve compact growth as required: 
 
“In urban areas, planning and related standards, including in particular building height 
and car parking will be based on performance criteria that seek to achieve well designed 
high quality outcomes in order to achieve targeted growth. These standards will be 
subject to a range of tolerance that enables alternative solutions to be proposed to 
achieve stated outcomes, provided public safety is not compromised and the 
environment is suitably protected.” 

 
4.60 Thus, national planning guidelines demonstrate that “there is a need for greater flexibility 

in order to achieve significantly increased apartment development in Ireland’s cities.” 
 
4.61 Section 7.10 of the Sustainable Residential Developments in Urban Areas (May 09) 

relate to ‘Residential density’ and states that “Planning authorities should ensure that 
the cumulative effect of setting specific minimum quantitative standards for parking, 
private and communal open space, and separation distances between dwellings does 
not militate against the achievement of the minimum residential densities recommended 
in Chapters 5 and 6. Qualitative standards should be the real test, and innovative design 
solutions which achieve good performance standards should be considered on their 
merits.” 

 
4.62 The Planning Report and Statement of Consistency, and the supporting reports 

including the Architectural Design Statement prepared by OMP Architects and the 
Daylight & Sunlight Assessment prepared by Digital Dimensions, demonstrate the 
appropriateness of the proposed separation distances in the context of the residential 
amenities of existing and proposed units, and therefore demonstrate the 
appropriateness of the proposed layout, building massing and relationship between 
blocks in the context of the above provisions of national planning guidelines.  

 
4.63 The Daylight and Sunlight Assessment demonstrates that none of the adjacent 

properties have the potential to experience a reduction in sunlight or daylight due to the 
layout and scale of the proposed development, the amenity areas adjacent to the 
proposed development have, and will continue to have, good quality sunlight should the 
proposed development proceed, the proposed development includes generous amenity 
areas, which are well oriented for sunlight which all well exceed the recommendation 
that 50% of the area to have over 2 hours sunlight on the 21st of March and that the 
proposed development meets the recommendations of the relevant BRE guidelines and 
therefore the proposed separation distances are justified in respect to the residential 
amenity of existing and proposed units.  
 

4.64 Therefore, having regard to the above and the provisions of the Apartment Guidelines 
2020, the NPF and the Sustainable Residential Developments in Urban Areas 2009, it 
is respectfully submitted that the Board can approve the proposed development under 
Section 9(6) of the Planning and Development (Housing) and Residential Tenancies 
Act, 2016 (as amended), should the proposals be considered to constitute a material 
contravention of S. 12.3.5.2 of the Development Plan.  

 
Car Parking 

 
4.65 In relation to a potential material contravention of Section 12.4.5.3 and Table 12.5 of the 

Development Plan in respect to the quantum of car parking for the apartment buildings, 
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the proposed parking provision accords with the principle of NPO13 of the NPF which 
states that car parking will be based on performance criteria to achieve well designed 
high quality outcomes. 
 

4.66 In summary, the NPF supports the provision for planned growth at locations which are 
equipped to sustain such development. The NPF favours compact development within 
urban areas and provides that where the expansion of settlements takes place it should 
be delivered in a sustainable, compact manner. The proposed development implements 
the policies and objectives of the NPF in that the proposed development constitutes an 
efficient use of lands which are zoned for residential development. 

 
4.67 Therefore, the level of car parking provision for the apartment buildings is considered 

appropriate in the context of the NPF, given that a reduction on the maximum 
requirements is acceptable in the context of the site’s location and the number of bicycle 
parking spaces provided within the scheme, and therefore it is respectfully submitted 
that the Board can approve the proposed development under Section 9(6) of the 
Planning and Development (Housing) and Residential Tenancies Act, 2016 (as 
amended), should the proposals be considered to constitute a material contravention of 
Section 12.4.5.3 and Table 12.5 of the Development Plan. 

 
External Storage  
 

4.68 In relation to a potential material contravention of Section 12.3 of the Development Plan 
in respect to the provision of external storage for the apartments, we refer to the 
Apartment Guidelines under which the minimum storage space requirements for 
apartments are as set out in the table below, and to Section 12.3 of the Development 
Plan which is aligned with the below in terms of internal storage requirements. 
 
Figure 4.3: Apartment Guidelines 2020 minimum storage space requirements 

Apartment type Requirement per unit 

1 bedroom  3 sq.m 

2 bedroom (3 person) 5 sq.m 

2 bedroom (4 person) 6 sq.m 

3 or 3+ bedrooms 9 sq.m 

Source: Apartment Guidelines Appendix 1 
 
4.58 As set out in the Apartment guidelines 2020, the above storage requirements are 

intended to accommodate household utility functions such as clothes washing and the 
storage of bulky personal or household items. As demonstrated in OMP’s drawings and 
HQA, the proposed storage provision accords with the Apartment Guidelines 2020. In 
addition, the ground floor of each block includes storage rooms for bikes and bins.  

 
4.69 Therefore, the level of storage provision for the apartment buildings is considered 

appropriate in the context of the Apartment Guidelines 2020, as the proposed storage 
accords with minimum storage space requirements for apartments as set out in 
Appendix 1 of the Apartment Guidelines 2020, and therefore it is respectfully submitted 
that the Board can approve the proposed development under Section 9(6) of the 
Planning and Development (Housing) and Residential Tenancies Act, 2016 (as 
amended), should the proposals be considered to constitute a material contravention of 
Section 12.3 of the Development Plan in respect to external storage areas for apartment 
buildings. 
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Public Open Space  
 
4.70 In relation to a potential material contravention of Section 12.8 of the Development Plan 

in respect to the quantum / classification of public open space provided within the 
development vis-à-vis the prescriptive requirements of the Plan, as explained in Section 
3 above, it is respectfully submitted that the proposed public open space accords with 
the minimum requirements of the Sustainable Residential in Urban Areas 2009.  
 

4.71 In summary, the Guidelines on Sustainable Residential in Urban Areas 2009 provides 
for flexibility in relation to the application of public open space standards in favour of an 
emphasis on qualitative standards which include inter alia quality design, layout and 
facilities, accessibility, variety. With particular reference to the potential material 
contravention of the Development Plan in the case of the subject development, it 
specifically refers to the inclusion of biodiversity space which “should provide for a range 
of natural habitats and can facilitate the preservation of flora and fauna”, and the 
inclusion of Sustainable Urban Drainage Systems. 

 
4.72 In relation to flexibility and a relaxation of standards, the Sustainable Residential in 

Urban Areas 2009 state that: 
 

"It will be necessary for planning authorities to take a more flexible approach to 
quantitative open space standards and put greater emphasis on the qualitative 
standards outlined above. Where residential developments are close to the facilities of 
city and town centres or in proximity to public parks or coastal and other natural 
amenities, a relaxation of standards could be considered. 
 

4.73 Furthermore, the Sustainable Residential in Urban Areas 2009 also provide for the 
payment of a contribution in lieu where is it deemed that there is a shortfall in the 
provision of public open space, as follows: 
 
“Alternatively, planning authorities may seek a financial contribution towards public open 
space or recreational facilities in the wider area in lieu of public open space within the 
development” 
 

4.74 Therefore, the public open space provision is considered appropriate in the context of 
the Guidelines on Sustainable Residential in Urban Areas 2009 given that they provide 
for flexibility in relation to the application of public open space standards in favour of an 
emphasis on qualitative standards including biodiversity space and of SUDS measures, 
and also provide for the payment of a contribution in lieu where it is deemed that there 
is a shortfall in the provision of public open space. 
 

4.75 Therefore, having regard to the above and the provisions of the Sustainable Residential 
Developments in Urban Areas 2009, it is respectfully submitted that the Board can 
approve the proposed development under Section 9(6) of the Planning and 
Development (Housing) and Residential Tenancies Act, 2016 (as amended), should the 
proposals be considered to constitute a material contravention of Section 12.8 of the 
Development Plan in respect to the quantum / classification of public open space 
proposed.   
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Objectives to Protect and Preserve Trees and Woodland 

 
4.76 In relation to the potential material contravention of the two map based objectives to 

‘protect and preserve existing Trees and Woodlands’ on site, it is noted that the 
development of the site in line with the urban design principles and guidance within the 
Guidelines on Sustainable Residential in Urban Areas 2009, and the provisions of the 
National Planning Framework in relation to the efficient use of development land, would 
inevitably necessitate the removal of some trees and hedgerow stretches on the subject 
site.  
 

4.77 The NPF favours compact development within urban areas and provides that where the 
expansion of settlements takes place it should be delivered in a sustainable, compact 
manner. The proposed development implements the policies and objectives of the NPF 
in that the proposed development constitutes an efficient use of lands which are zoned 
for residential development. 

 
4.78 Objective 35 of the National Planning Framework aims to “Increase residential density 

in settlements through a range of measures including reductions in vacancy, re-use of 
existing buildings, infill development schemes, area of site-based regeneration and 
increased building heights”. 

 
4.79 The NPF also states that ”To avoid urban sprawl and the pressure that it puts on both 

the environment and infrastructure demands, increased residential densities are 
required in our urban areas.” 

 
4.80 The proposed development accords with these objectives, and the efficient use of the 

subject site for a high quality residential development at a sustainable density requires 
a certain level of tree removal.  

 
4.81 The 2009 Guidelines note that land is a scarce resource which should be used as 

efficiently as possible, while also promoting increased residential density at locations 
which are served by public transport such as the subject site. In light of these 
requirements, and in order to present a manageable and high quality layout, with areas 
of open space and tree planting which can be maintained, the proposals necessarily 
include an element of tree / hedgerow removal on site. This removal is quantified in the 
arborist’s report, and it is noted that any loss will be mitigated with tree planting which 
will enhance the overall appearance of the proposed development in line with the design 
parameters of the 2009 Guidelines.  

 
4.82 Therefore, having regard to the above and the provisions of the Sustainable Residential 

Developments in Urban Areas 2009 and the NPF, it is respectfully submitted that the 
Board can approve the proposed development under Section 9(6) of the Planning and 
Development (Housing) and Residential Tenancies Act, 2016 (as amended), should the 
proposals be considered to constitute a material contravention of the map based 
objectives to protect and preserve Trees and Woodlands which pertain to the subject 
site.  
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(iv) permission for the proposed development should be granted having regard 
to the pattern of development, and permissions granted, in the area since the 
making of the development plan’. 

 
Phasing 

 
4.83 As set out in Section 3 above, the site is located within Land Parcel 31a of the LAP, 

within ‘Phase 1(a) – A- Glenamuck Road upper/north portion’ as indicated on the LAP 
Phasing Map. 
 

4.84 Section 10.6 of the LAP outlines that provision for the development of up to 700 no. 
housing units can be accommodated on an upgraded road network in advance of 
construction of the Glenamuck District Distributor Road Scheme (GDDRS) (now known 
as the GDRS) and that the development of additional units in excess of these 700 
dwelling units would require the construction of the Glenamuck District Distributor Road 
Scheme, now referred to as the GDRS. 
 

4.85 The GDRS has not been constructed to date however the overall number of units 
permitted across the LAP area stands at between 900 no. and 1,152 no. units6, which 
exceeds the 700 unit cap notwithstanding that the road has not been delivered. 

 
4.86 Notwithstanding the above, as recent as April 2022, An Bord Pleanála granted 

permission for an SHD, within the LAP area, comprising 130 residential units at a site 
at Shaldon Grange, Kiltiernan, Dublin 18, ABP Ref.: 312214-21 refers. 
 

4.87 An Bord Pleanála’s Inspector’s Report on ABP Ref.: 312214-21, concluded that it was 
unreasonable to refuse the proposed residential development in the context of the LAP 
phasing requirements, noting that the delivery of a number of residential permissions 
within the LAP area was not guaranteed and that construction of the GDRS was 
imminent and would likely be operational by the time the scheme would be delivered, 
stating that: 

 
“It is evident that this quantum of development has not actually been constructed 
in the area since the adoption of the LAP. Some sites that have the benefit of an 
extant permission remain undeveloped, some are currently for sale. There is no 
certainty if or when sites that have the benefit of permission will be developed. 
Permission has been granted for the GDDRS and Enniskerry Road/Glenamuck Road 
Junction and construction works on these schemes appear imminent.” (emphasis 
added) 

 
And that: 
 
“I am of the view that a pragmatic approach must be taken to the consideration of the 
issue of phasing and the appropriateness of permitting the development in the absence 
of the fully implemented road scheme. Given this road infrastructure is likely to be 
implemented in a similar timeframe to the development of the site, I do not have 
issue with the granting of permission for the proposed units on this site.” 
 

 
6 Ref. An Bord Pleanala’s Inspector’s Report on ABP-312214-21, ABP and PA estimates of units 
permitted within the LAP are c.900 no. and c.1152, respectively. 
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4.88 Accordingly, the Board’s Order for ABP Ref.: 312214-21 states the following in respect 
to the material contravention of the phasing requirements of the LAP: 
 
“The Board considered that a grant of permission that could materially contravene 
section 10 of the Kiltiernan Glenamuck Local Area Plan 2013 in relation to phasing, 
which applies to the site, would be justified in accordance with sections 37(2)(b)(i),(iii) 
and (iv) of the Planning and Development Act 2000, as amended, having regard to:  
 
“(a) The proposed development is considered to be of strategic or national importance 
by reason of its potential to contribute to the achievement of the Government's Policy to 
increase delivery of housing set out in the Rebuilding Ireland Action Plan for Housing 
and Homelessness 2016, and to facilitate residential development in an urban centre 
close to public transport and centres of employment.  
 
(b) It is considered that permission for the proposal should be granted having regard to 
Government policies as set out in the Eastern and Midland Regional Assembly Regional 
Spatial and Economic Strategy 2019-2031 which includes the Metropolitan Area 
Strategic Plan which identifies strategic residential and employment corridors. 
 
(c) It is considered that permission for the proposal should be granted having regard to 
the Project Ireland 2040 National Planning Framework, National Policy Objective 3b 
which seeks to 'deliver at least half (50%) of all new homes that are targeted in the five 
Cities and suburbs of Dublin, Cork, Limerick, Galway and Waterford, within their existing 
built-up footprints'. 
 
(d) It is considered that permission for the proposal should be granted having regard to 
the pattern of development and permissions in vicinity since the adoption of the 
Kiltiernan Glenamuck Local Area Plan 2013.  
 
In accordance with section 9(6) of the Planning and Development (Housing) and 
Residential Tenancies Act 2016, as amended, the Board considered that the criteria in 
section 37(2)(b)(i)(iii) and (iv) of the Planning and Development Act 2000, as amended, 
was satisfied for the reasons and considerations set out in the decision.” 

 
4.89 Our research indicates that, including the Shaldon Grange SHD permission referred to 

above, that permission has been granted for approximately 1,138 no. within the LAP 
area, a number of which have been completed / are under construction, as set out in 
Table 4.2 below: 

 
Table 0.1: Residential permissions in the Kiltiernan / Glenamuck Lap Area 

Planning 
Reference 

Location Decision No. Of 
Units  

Expiration 

Phase 1(a)-A 

D14A/0766, as 
amended 

Brambledown, 
Glenamuck Road 

DLRCC Grant 
01/04/2015 

11 Completed 

D14A/0765 & 
PL06D.244520 

Saxaroon and 
Inglenook, 
Glenamuck Road 

Grant from ABP 
01/07/2015 

28 Completed 

D15A/0443 Willow Glen,  
Glenamuck Road 

DLRCC Grant 
12/02/2016 

31 Completed 

D17A/0520 Drumkeen, 
Glenamuck Road 

Approved by 
ABP 07/02/2018 

15  February 2023 
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Reg. Ref. 
D21A/0110 
ABP Ref.: 
310089-21 –  

Lands known as 
The Leys, 
Glenamuck Road 
South, Dublin 18, 

Approved by 
ABP 12/11/21 

61 N/A 

Sub-total 
1(a)- A 

  146  

Phase 1(a)- B & C 

PC/01/07 Cromlech Close Part VIII 
approval  

15 Completed 

D16A/0090 
ABP Ref. 
PL06D.246537 

Golden Ball Site Approved by 
ABP on 
27/10/2016 

39 October 2021 
(under 
construction) 

D17A/0793 
(Phase 1) 

Rockville House, 
Glenamuck Road, 
Dublin 18 

DLRCC Grant 
25/01/2018 

49 Completed 

Reg. Ref.: 
D18A/0566 
(Phase 2A) 

Site south of 
Rockville House, 
Glenamuck Road 

DLRCC Grant 
08/11/2018 

5 August 2023 
(under 
construction) 
 

Reg. Ref.: 
D10A/0716/E 

Former Kilternan 
Garden Centre 

DLRCC Grant to 
extend 
permission until 
11.01.2023 

68 Completed 

Reg. Ref.: 
D18A/0083 

Former Kiltiernan 
Garden Centre 
(Bishops Gate) 

DLRCC Grant 
09/08/2018 

27 August 2023 

ABP Ref.: 
303978-19 
 

Glenamuck Road 
South, Kiltiernan, 
D18- to the north 
west of Rockville 

SHD grant from 
ABP dated the 
26/06/19 

203  June 2024 

ABP Ref.: 
306999-20 / 
DRLCC Ref.: 
D20A/0015 

Site southeast of 
Rockville House, 
Glenamuck Road 

Approved by 
ABP 22/09/2020 

56 September 
2025 

ABP Ref.: 
306160-19 – 
SHD  
 

Site at Glenamuck 
Road South, 
Kiltiernan, Dublin 
18, which includes 
‘Greenmount’ and 
‘Dun Oir’ 

SHD ABP grant 
06/04/20. 

197 April 2025 

ABP Ref.: 
309846-21  - 
SHD 

Lands immediately 
adjoining Bishop's 
Gate housing 
development, 
Townland of 
Kiltiernan Domain, 
Enniskerry Road, 
Kiltiernan, Dublin 18 

SHD ABP grant 
15/07/2021 

203 July 2026 

ABP Ref.: 
312214-21 - 
SHD 

Lands at Shaldon 
Grange, located off 
Enniskerry Road 

SHD ABP grant 
11/04/2022 
 

130 April 2028 
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(R117), Kiltiernan, 
Dublin 18 

Total Units    1,138  

 
4.90 We also refer the Board to the Traffic and Transport Assessment prepared by Waterman 

Moylan Consulting Engineers which accompanies this application, which indicates that 
all junctions are operating well within capacity during both peak hours and would 
continue to do so for the future assessment year of 2040. 

 
4.91 It is clear from Table 4.2 above, that the number of units actually constructed within the 

LAP is significantly less than the number permitted within the LAP area. Therefore, 
notwithstanding the phasing restriction on units within the LAP area in advance of the 
GDRS, given that construction is due to commence on the GDRS later this year / early 
next year and it is expected to be complete and open in Q1 2025, which would coincide 
with the delivery of the residential units proposed under this application, and the 
uncertainty regarding the number of residential units that will actually be delivered within 
the LAP area within this timeframe, that it is reasonable for the Board to permit an 
additional 167 no. residential units on the subject site. 
 

4.92 The granting of permission for the proposed scheme would be entirely consistent with 
the approach taken by An Bord Pleanála under other recent permissions in the LAP 
area, as referenced in Table 4.2 above.  

 
4.93 Therefore, it is submitted that should a material contravention be considered to arise in 

respect to Section 10.6 of the LAP, that it is justified as follows:  
 

• Under S.37(2)(b)(i) the proposed development is in accordance with the definition 
of Strategic Housing Development, as set out in section 3 of the Planning and 
Development (Housing) and Residential Tenancies Act 2016, as amended, and 
delivers on the Government’s policy to increase delivery of housing from its current 
under supply as set out in Rebuilding Ireland Action Plan for Housing and 
Homelessness (July 2016), and Housing for All – A New Housing Plan for Ireland 
(2021).  
 

• Under S. 37(2)(b)(iv) the pattern of development and recent permissions in the area 
have been granted in advance of completion of the Glenamuck District Road 
Scheme (GDRS) within the LAP area, as evidenced by the recent grant of 
permission for a SHD comprising 130 residential units at a site at Shaldon Grange, 
Kiltiernan, Dublin 18 (ABP Ref. 312214-21). 

 
4.94 For the purposes of clarity in relation to the Planning and Development (Housing) and 

Residential Tenancies Act, 2016, which states that An Bord Pleanála may grant 
permission for a development which materially contravenes policies and objectives of a 
Development Plan or Local Area Plan, other than in relation to the zoning of land, we 
highlight that the phasing requirements of the LAP, are not included on the LAP land 
use zoning map and are not considered to be objectives in relation to the zoning of land 
for the purposes of section 9(6)(b) of the 2016 Act. 
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5.0 CONCLUSION 
 
5.1 This statement provides a justification for material contraventions of the Dun Laoghaire 

Rathdown County Development Plan 2022-2028 and the Kiltiernan Glenamuck Local 
Area Plan 2013-2018 (as extended to September 2023) should the Board be of the view 
that the proposed development contravenes (i) Section 12.3.3.1 of the Development 
Plan as it relates to unit mix, (ii) Objective PHP42 and Appendix 5 – Building Height 
Strategy of the Development Plan, and Section 2.2.1 and Chapter 11 of the LAP as it 
relates to building height, (iii) Section 10 of the LAP as it relates to phasing, (iv) Section 
12.3.5.2 of the Development Plan as it relates to separation between blocks. (v) Section 
12.4.5.3 and Table 12.5 of the Development Plan as it relates to Car Parking, (vi) 
Section 12.8 of the Development Plan as it relates to Public Open Space, and (vii) 
Section 12.3.5.3 of the Development Plan as it relates to External Storage. 

 
5.2 The Planning Report and Statement of Consistency accompanying this SHD application 

demonstrates compliance with all other relevant policies and objectives of the Dun 
Laoghaire Rathdown County Development Plan 2022-2028 and the Kiltiernan 
Glenamuck Local Area Plan 2013-2018 (as extended to September 2023). The various 
application documentation sets out how the principles set out in the LAP have been 
considered, however, the primary Plan which the application has been assessed and 
which the application should be considered under is the Dun Laoghaire Rathdown 
County Development Plan 2022-2028, as the LAP, as extended, is not relied upon for 
the purposes of justifying the project.  

 
5.3 In respect to unit mix, it has been demonstrated that the proposals provide a good mix 

of unit types and will deliver a high quality housing development on suitably zoned lands 
in accordance with national planning objectives, and the apartment unit mix is consistent 
with the objectives of the Apartment Guidelines 2020, and thus should a material 
contravention of Section 12.3.3.1 of the Development Plan be considered to arise it is 
justified having regard to Section 37(2)(b)(i) and (iii) of the Planning and Development 
Act, 2000 (as amended). 

 
5.4 In respect to building heights, it has been demonstrated that the proposal complies 

with the provisions of the National Planning Framework, the RSES for the EMRA, 
SPPR3 of the Building Height Guidelines, 2018, and thus should a material 
contravention be considered to arise in respect to Objective PHP42 and Appendix 5 – 
Building Height Strategy (including Policy Objective BHS2) of the Development Plan 
and Section 2.2.1 and Chapter 11 of the LAP as it relates to building height, it is justified 
having regard to Section 37(2)(b)(i) and (iii) of the Planning and Development Act, 2000 
(as amended). However, the Planning Report and Statement of Consistency also 
demonstrate how the application complies with SPPR3 and this should be applied by 
the Board pursuant to S. 9(3) of the 2016 although the Board may still have regard to 
the criteria in SPPR3 for the purpose of considering whether to grant permission in 
material contravention pursuant to S. 9(6) of the 2016 Act. For the avoidance of doubt, 
S. 9(3) must be applied by the Board: see the High Court decision in Ballyboden Tidy 
Towns Group v An Bord Pleanála [2022] IEHC 7 (particularly the discussion at §207) as 
well as the commentary in Monkstown Road Residents Association v An Bord Pleanála 
[2022] IEHC 318. 
 

5.5 In respect to separation distances, it has been demonstrated that the proposal 
complies with the provisions of the Apartment Guidelines 2020, the NPF and the 
Guidelines on Sustainable Residential in Urban Areas 2009, and thus should a material 
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contravention be considered to arise in respect to Section 12.3.5.2 of the Development 
Plan as it relates to separation between blocks, it is justified having regard to Section 
37(2)(b)(i) and (iii) of the Planning and Development Act, 2000 (as amended). 

 
5.6 In respect to phasing, it is considered that should a material contravention be 

considered to arise that it is justified having regard to Section 37(2)(b)(i) and (iv) of the 
Planning and Development Act, 2000 (as amended). 

 
5.7 In respect to car parking, it has been demonstrated that the proposal complies with the 

provisions of the NPF, and thus should a material contravention be considered to arise 
in respect to Section 12.4.5.3 and Table 12.5 of the Development Plan as it relates to 
Car Parking, it is justified having regard to Section 37(2)(b)(i) and (iii) of the Planning 
and Development Act, 2000 (as amended). 

 
5.8 In respect to public open space, it has been demonstrated that the proposal complies 

with the provisions of the NPF and the Guidelines on Sustainable Residential in Urban 
Areas 2009, and thus should a material contravention be considered to arise in respect 
to Section 12.8 of the Development Plan as it relates to Public Open Space, it is justified 
having regard to Section 37(2)(b)(i) and (iii) of the Planning and Development Act, 2000 
(as amended). 

 
5.9 In respect to external storage, it has been demonstrated that the proposal complies 

with the provisions of the Apartment Guidelines 2020 and the NPF, and thus should a 
material contravention be considered to arise in respect to Section 12.3.5.3 of the 
Development Plan as it relates to External Storage, it is justified having regard to Section 
37(2)(b)(i) and (iii) of the Planning and Development Act, 2000 (as amended). 

 
5.10 In respect of the protection and preservation of existing trees and woodlands, it 

has been demonstrated that the proposal complies with the provisions of the NPF, the 
Guidelines on Sustainable Residential in Urban Areas 2009 and thus should a material 
contravention be considered to arise in respect to Section 12.3.5.3 of the Development 
Plan as it relates to External Storage, it is justified having regard to Section 37(2)(b)(i) 
and (iii) of the Planning and Development Act, 2000 (as amended). 
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APPENDIX 1: COMPLIANCE WITH PLANNING ASSESSMENT CRITERIA FOR PHASE 1 
DEVELOPMENT 
 

REF CRITERIA Response 

1.  Conformity with the Kiltiernan / 
Glenamuck Local Area Plan, 
2013-2019, and which promote 
and facilitate the achievement of 
its vision and objectives. 

The proposed scheme provides for residential 
development at an appropriate density and mix 
adjoining the existing Cairnbrook residential 
development. The proposed scheme will 
successfully integrate with the existing built 
fabric of Glenamuck, taking into account 
proximity to public transport corridors, site 
topography, and natural features. 

2.  Demonstration of a high level of 
architectural quality and urban 
design and are sympathetic to the 
special character of Kiltiernan / 
Glenamuck 

The proposed scheme is built on the principles 
of good urban design and provides for a quality 
response to the site topography and location. 
The scheme provides for high quality public 
realm with a high degree of permeability and 
ample open space. The proposed materials and 
finishes have been chosen in the context of the 
material palette in the locality. The variation in 
building heights and the arrangement of the 
block layouts, provides for visual interest in the 
area. 

3.  Achievement of local road / 
footpath improvement and traffic 
management measures. 

While there are no local road / footpath 
improvements or traffic management measures 
related to the subject site as the site is accessed 
of Cairnbrook residential estate to the west, the 
scheme will improve pedestrian connectivity to 
the to the east of the LAP lands. 

4.  Consolidation of the existing 
development node at Glenamuck 
Road (northern section), including 
‘The Park’ development at 
Carrickmines. 

The proposal with strengthen and consolidate 
residential development to the east of 
Cairnbrook, to complete the north eastern 
portion to the boundary of the LAP lands and 
also provide additional pedestrian connections 
from the south at Rockville Drive to the north and 
the Park development via Springfield Lane. 

5.  Consolidation of Kiltiernan village. The application site is located to the north east 
of Kilternan village, and will assist in the overall 
LAP of consolidating development within the 
LAP area and will assist in providing the critical 
mass locally to support the commercial viability 
of additional services being provided in Kilternan 
village. 

6.  Planned within the context of an 
overall outline Master Plan for 
individual and affiliated land 
holdings (in order to prevent 
piecemeal development). 

The subject scheme will fully complete the north 
eastern part / eastern edge of the LAP lands with 
links to adjoining residentially zoned lands in 
accordance with the LAP. Provision has been 
made for future pedestrian and vehicular 
connections to adjoining lands. 

7.  Compatibility with later phases of 
development. 

As above, the scheme provides for future 
connections to adjoining residentially zoned 
lands. The proposed scheme will complete the 
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north eastern portion of the LAP lands, the 
proposed scheme is wholly contained within the 
most north easterly portion of the LAP and will 
not prevent delivery of any future development 
within the LAP.   

8.  Facilitation of the orderly 
development of adjoining 
property/land holdings. 

As above, connections are provided and the 
scheme will not negatively impact the delivery of 
adjoining residential development. 

9.  Proximity to the Luas Line B1 and 
within the catchment area for the 
Section 49 Supplementary 
Development Contribution 
Scheme for Luas Line B1 

The proposed scheme is located within walking 
distance from the LUAS Ballyogan stop. 

10.  Availability of environmental 
services. Specifically, the Council 
will monitor and have regard to 
capacity at the Shanganagh 
Wastewater Treatment Works to 
ensure that wastewater from any 
proposed development in the LAP 
area can be accommodated in 
accordance with the Wastewater 
Discharge License for the Works. 

See Waterman Moylan reports. 

11.  Incorporation of acceptable 
Sustainable Drainage System 
(SUDS) measures on each 
development site. 

See Waterman Moylan reports. 

12.  Likelihood of early construction. The applicant intends to proceed with 
construction as soon as possible after receiving 
a final grant of permission for the development. 
 
As set out in the public notices and having regard 
to the nature and scale of the proposed 
development, and given the time associated with 
normal post-planning, tender and construction 
processes, a seven year permission is sought 
having regard to the provisions of Section 41 of 
the Planning and Development Act 2000, as 
amended. 
 
In addition, a planning permission with a 7-year 
duration would provide an adequate timeframe 
for the completion of the development post any 
decision of the Court to uphold the decision of An 
Bord Pleanala should the legality of the decision 
of An Bord Pleanala be subject to a judicial 
review challenge, as we understand the duration 
of the permission commences from the date of 
the Board’s Order rather than the Courts 
decision. 
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13.  Provision of an appropriate level of 
active and passive open space 
and community facilities. 
Specifically, the Council, in 
conjunction with the Department of 
Education and Skills, will have 
regard to the capacity of local 
schools to accommodate 
development, in accordance with 
the “Code of Practice on the 
Provision of Schools and the 
Planning System”. 7 

The proposed development has been designed 
with a generous area of public open space and 
will create a more appropriate use of the infill site 
by providing for high quality public realm with a 
high degree of permeability. 

Source: Based on LAP Section 10, Phasing 

 
7 Kiltiernan Glenamuck Local Area Plan 2013-2018, pg.57 


